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*1 STATEMENT OF THE CASE 

This is an appeal from sanctions awarded against Appellants KASSIM ABDOOL, MELANIE BAGNALL, 
RALPH CHACON, ADRIAN McMANUS, and SANDI DOMZ (plaintiffs in the underlying action), and 
against their counsel, Appellants LAW OFFICES OF BARBER & GRAY and LAW OFFICES OF MICHAEL 
P. RING & ASSOCIATES. Plaintiffs were former employees of Defendant-Respondent MICHAEL J. 
JACKSON at Jackson's Neverland Valley Ranch in Santa Barbara County. Plaintiffs sued Mr. Jackson 
and several of his bodyguards and managing agents (Defendant-Respondents JAMES VAN 
NORMAN, TONY COLEMAN, MARCUS JOHNSON, BILL BRAY, BETTYE BAILEY, and ANDREW 
MERRITT) for wrongful termination in violation against public policy, breach of contract, and 
various tort and statutory claims. Trial in the underlying action is still proceeding. 

The within appeal is from the order of the Santa Barbara County Superior Court (Santa Maria 
Branch), the Honorable Zel Canter, judge presiding, granting defendants' motion to compel 
compliance with subpoena duces tecum issued from the bench May 24, 1996, the trial court's order 
granting defendants' motion to compel the deposition of Adrian McManus issued from the bench 
July  12,  1996,  and  July  23,  1996,  and  the  court's  order  awarding  discovery  sanctions  in  the  
cumulative amount of $10,970.50. 

Plaintiffs and their counsel were sanctioned the sum of $10,970.50 by the trial court for allegedly 
failing to comply with subpoenas duces tecum and in regards to the deposition of Plaintiff Adrian 
McManus. Plaintiffs submit that the sanctions awards by the court were erroneous and an abuse of 
the trial court's discretion. As set forth below, under California Law, plaintiffs' counsel had the right 
not to respond at all to the defective subpoenas served by defendants. In any event, counsel 
substantially complied with the subpoenas, except for documents which did not exist or that were 
already in defense counsel's possession. 

Furthermore, defendants' motion to compel the deposition of Adrian McManus was defective as it 
did not apprise plaintiffs of the nature of the motion (i.e., whether it was to compel attendance at 
the deposition or to compel answers to certain questions), nor did it set forth a separate statement 
of the questions at issue. For these reasons, the trial court's granting of the *2 motion and award 
of sanctions violated plaintiffs' and their counsels' right to due process and an adequate 
opportunity  to  be  heard.  Additionally,  the  trial  court  abused  its  discretion  by  failing  to  take  into  
consideration the attempts by plaintiffs' counsel to resolve the dispute informally by allowing Mrs. 
McManus to answer the questions previously objected to, and by agreeing to produce Mrs. 
McManus for further deposition. 

 
APPEALABILITY 
 

The trial court's order issuing sanctions is appealable even though it is a non-final order since the 
sanctions assessed against plaintiffs and their counsel exceed $5,000. CCP §904.1(a)(12); Rail-
Transport Employees Assoc. v. Union Pacific Motor Freight (1996) 46 Cal. App.4th 469, 54 Cal. 
Rptr.2d 713. 

 
STANDARD OF REVIEW 

 

The granting of sanctions awards for discovery abuse are reviewed under the ‘abuse of discretion’ 
standard of review. Estate of Ruchti, (1993) 12 Cal. App.4th 1593, 16 Cal. Rptr.2d 151; Morgan v. 
So. Cal. Rapid Transit District, (1987) 192 Cal. App.3rd 976, 237 Cal. Rptr. 756. The 
reasonableness of attorneys fees and cost assessed as sanctions are also reviewed under the 
‘abuse of discretion’ standard. On v. Cow Hollow Properties, (1990) 222 Cal. App.3d 1568, 272 Cal. 
Rptr. 535. 
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Under the “abuse of discretion” standard of review, appellate-courts will disturb discretionary trial 
court rulings upon a showing of a clear case of abuse and a miscarriage of justice. Blank v. Kirwan, 
(1985) 39 Cal.3d 311, 331, 216 Cal. Rptr. 718; Denham v. Superior Court, (1970) 2 Cal.3d 557, 
566, 86 Cal. Rptr. 65. Discretion is abused when, in its exercise, the trial court exceeds the bounds 
of reason, all of the circumstances before it being considered. Denham, supra. An act exceeding 
the bounds of reason is an abuse of discretion, but abuse is not limited to such an extreme case. 
The trial court's decision can amount to a reversible abuse of discretion if the trial court fails to 
apply governing rules of law in exercising its discretion. Dept. of Parks and Recreation v. State 
Personnel Bd., (1991) 233 Cal. App.3d 813-831, 284 Cal. Rptr. 839. 

 
*3 STATEMENT OF FACTS AND PROCEDURAL HISTORY 

 
THE SUBPOENAS DUCES TECUM 

Prior to trial, Defendants moved for a Protective Order to prohibit disclosure of information 
obtained by the parties through discovery. App., p. 123 (In. 7-12). The Court granted the motion, 
and the Protective Order was entered on June 8, 1995. Id. 

Plaintiffs gave interviews with a reporter from Splash News and Picture Agency, Gary Morgan, that 
were eventually published in Star magazine. App., p. 15. During their interviews, the plaintiffs only 
disclosed information that they knew from personal knowledge prior to the lawsuit or information 
they  had  learned  from  the  other  plaintiffs.  App.,  pp.  126-130.  Plaintiffs  did  not  disclose  any  
information that they learned only through discovery. Id. 

On February 15 1996, defendants moved ex parte for an order to show cause re contempt against 
plaintiffs and their attorneys, claiming that they had violated the protective order by giving 
interviews to the media. App., p. 1, 7 (ln. 5-11), 8. Defendants also claimed that plaintiffs' counsel, 
Michael P. Ring and James Kelly Francis, violated Rule of Professional Conduct 5-120 by allowing 
their clients to speak with the media. App., pp. 7 (ln. 5-11), 10 (ln. 2-11). 

On February 15, 1996, defendants served two Deposition Subpoenas (or Subpoena Duces Tecum, 
herein referred to as the “Subpoenas”) on plaintiffs' attorneys of record, the Law Offices of Barber 
&  Gray  and  the  Law Offices  of  Michael  P.  Ring  &  Associates.  App.,  pp.  186-195.  The  Subpoenas  
were  issued  by  defense  counsel  on  February  8,  1996,  one  week  prior  to  service  on  the  records  
custodians. Id. 

The  Deposition  Officer  named  was  U.S.  Photocopy  Service,  and  the  production  date  was  set  for  
March 1, 1996. App., p. 186. The records to be produced were described in identical Attachments 
to the Subpoenas. The Subpoenas sought production of personal records relating to the plaintiffs 
which were held by their attorneys. (See Attachment to Subpoenas, App., pp. 187-190.) 

Both of the Subpoenas were defective in several respects. First of all the Subpoenas did not direct 
the  custodians  of  the  records  to  take  any  action  with  regards  to  the  requested  documents.  *4 
Under Item 1, neither box “a,” “b,” nor “c” was checked. App., p. 186. Without this information the 
records custodian would not know whether to deliver copies of the records by mailing them to the 
deposition officer (box “a”), by delivering copies to the deposition officer at the witness's address 
(box “b”), or by making them available for photocopying at the witness's business address (box 
“c”). 

Furthermore, no Notice to Consumer was ever served on plaintiffs as required by CCP §1985.3. 
(See lack of Notice to Consumer; App., pp. 186-195.) Since the Subpoenas sought the personal 
records of a consumer, defendants were required to give plaintiffs notice of their rights to privacy 
in accordance with Section 1985.3. Failure to do so renders the service of the subpoenas invalid 
and the custodian is under no duty to produce the records sought pursuant to CCP § 1985.3(k). 
Furthermore, a deposition subpoena cannot be served on the records custodian until at least five 
(5)  days  after  copies  of  the  subpoena  and  notice  of  privacy  rights  have  been  served  on  the  
consumer. CCP §1985.3(b)(3). A copy of the proof of service on the consumer (or the consumer's 
written authorization to release the records) must be served on the custodian prior to the 
production of the records. CCP §1985.3(c). Since defendants failed to serve any notice of privacy 
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rights on the consumer (much less five days before serving the custodian with the Subpoenas), the 
custodians (i.e., plaintiffs' attorneys) were under no duty to respond. CCP §1985.3(k). 

On the date set for the production, the plaintiffs' attorneys served objections to the Subpoenas 
based on the defects contained therein. App., pp. 196-199. Since defendants failed to comply with 
the requirements of CCP §1985.3, no records were produced pursuant to CCP §1985.3(k). 

Plaintiffs  opposed  the  Application  for  OSC  re  Contempt  filed  by  defendants,  asserting  that  the  
information disclosed to the media did not violate the Protective Order since it did not come from 
discovery in the case. App., pp. 113, 126-130. In Defendants' reply brief, defendants raised the 
issue of plaintiffs' objections to the Subpoenas, claiming plaintiffs failed to respond at all. *5 App., 
pp. 168-169. Defendants claimed that the Subpoenas issued were related to the issues in the OSC. 
App., p. 169 (ln. 13-14). 

On March 6, 1996, the trial court heard defendants' application for an OSC. The Court's tentative 
ruling was that no violation of the protective order had occurred, since plaintiffs were free to speak 
with the media, as long as they did not disclose information that they obtained from discovery. RT, 
p. 9, ln. 10 - p. 11, ln. 9.[FN1] The court found that defendants failed to show that the information 
discussed in plaintiffs' interviews came solely from discovery. Id. The court further found that 
plaintiffs' attorneys could not be sanctioned under Rule of Professional Conduct 5-120 for the 
interviews their clients had given. RT, p. 10, ln. 27 - p. 11, In. 1. The court reasoned that the rule 
only applied to statements made by attorneys, not their clients. RT, p. 10, ln. 23-26. Plaintiffs' 
counsel requested sanctions against defendants for the filing of the OSC application, however, the 
court permitted defendants to re-brief the issue and declined to discharge the order to show cause 
at that time. RT, p. 8, ln. 20-22; p. 32, ln. 17 - p. 34, ln. 18. 

FN1. “RT” refers to the Reporter's Transcript. 

Also  at  the  hearing  on  March  6,  the  court  ordered  the  parties  to  brief  the  issue  regarding  the  
service  of  the  Subpoenas  on  plaintiffs'  attorneys.  RT,  p.  8,  ln.  20-22;  p.  66,  ln.  2-28.  The  court  
originally ordered defendants to file a motion to compel compliance with the subpoena, placing the 
burden of proof on defendants. Id. However, the court changed its mind, apparently believing the 
plaintiffs should have the burden of proof, stating that, in essence, plaintiffs were seeking to quash 
the subpoena. RT, p. 67, ln. 11- p. 69, In. 7. Appellants respectfully submit that the trial court's 
decision requiring them to bear the burden on the motion was erroneous since Respondents failed 
to comply with CCP §1985.3,  and,  therefore,  the  custodians  of  records  had  sufficient  basis  for  
refusing to produce any documents. 

On March 25, 1996, the court issued its ruling regarding the subpoenas. App., p. 270, ln. 7-13. The 
court ordered plaintiffs' counsel to comply with the subpoenas by March 29, 1996. Id. 

On the date compliance was due, plaintiffs' attorneys served on defense counsel copies of the 
documents in their possession that were responsive to the subpoenas. App., p. 270, ln. 14-20. *6 
On April 5, 1996, Defendants moved ex parte to compel compliance with the subpoenas, claiming 
that the production was incomplete. App., pp. 268, 274. 

In  a  supplemental  declaration,  defendants  cited  to  the  deposition  of  Gary  Morgan  where  it  was  
disclosed that a sketch by Mr. Jackson found by Adrian McManus had been published in an 
Australian magazine. App., pp. 285, In. 2-4; 287; 342. Defendants claimed the plaintiffs failed to 
turn over the sketch, Mr. Morgan's notes, and documents relating to the relationship between 
Splash and plaintiffs' counsel. App., p. 284, In. 9-13; p. 284, ln. 13-17; pp. 271, In. 17 - 272, In. 
2. Defendants noted that the checks received by plaintiffs' counsel from Splash stated for 
“professional services,” and they erroneously assumed that an attorney-client relationship existed 
between Splash and the Law Offices of Michael P. Ring & Assoc. App., p. 271. However, no such 
relationship ever existed and the notation merely reflected that plaintiffs were a source of 
information. App., p. 278, ln. 7-15. 

Plaintiffs' counsel was unaware that the alleged sketch by Mr. Jackson existed or that it had been 
given to Mr. Morgan for distribution. Defendants claimed that the failure to produce the sketch was 
sanctionable, even though defendants already had a copy of the discovery they sought as they had 
attached a copy of the sketch to their application. App., p. 287. Furthermore, defendants were not 
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seeking sanctions for the cost of any discovery motion, but to punish Mr. Ring. (See App., p. 274, 
ln. 21-22, “Sanctions are appropriate but necessary as a means of ensuring that Mr. Ring will obey 
court orders in the future.” 

The trial court sanctioned plaintiffs' counsel the sum of $5,000 for failing to produce the sketch. RT, 
p. 92, ln. 13-14; p. 176, In. 7-10; p. 177, ln. 2 - 178, In. 9. The trial court indicated that the 
“$5,000 was meant as a sanction to stop the nonsense from going on. It was a punitive matter.” 
RT, p. 177, ln. 4-6. The trial court later reduced the sum to $2,000, and stayed the sanctions until 
July 12, 1996, when it was to reconsider the issue of the OSC re contempt. RT, p. 92, ln. 13-14; p. 
101, ln. 24-26; p. 176, ln. 7-10; p. 177, ln. 2 - 178, In. 9. Although the court felt that it had 
reduced the sanction to be more in conformity with what was spent, apparently, the court 
arbitrarily came up with an amount to “stop the nonsense.” RT, p. 177, In. 10 - p. 178, In. 9. 

*7 Appellants timely served their notice of appeal of the trial court's decision on July 23, 1996. 
App., p. 651. As further set forth below, appellants respectfully submit that the trial court abused 
its discretion by ordering plaintiffs' counsel to comply with the defective subpoena and by imposing 
sanctions for failing to produce documents already in defense counsel's possession. 

THE DEPOSITION OF ADRIAN McMANUS 

Trial in the underlying action was originally set for March 5, 1996. By order of the trial court, the 
trial date was continued until May 6, 1996, and the discovery cut-off extended until March 5, 1996. 
App., p. 508, In. 7-10. 

Prior to the discovery cut-off, defendants deposed Adrian McManus for four days. On May 17, 1996, 
defendants filed an Ex Parte Application to Reopen Discovery to Take the Depositions of Adrian 
McManus and Peter Burt. App., p. 345. Due to the ex parte filing and the lack of time to brief the 
issue, plaintiffs did not file any opposition prior to the hearing on the ex parte application. App., p. 
509, In. 9-14. Furthermore, no reasonable and good faith attempt to resolve the matter informally 
was ever undertaken by the defendants as required by CCP §2024(e) (App., p. 509, In. 13-14), 
and defendants did not submit the required declaration setting forth facts showing such an attempt 
was made (App., pp. 352-353). 

The application, and defense counsel's arguments, centered around two issues: 1) Gary Morgan 
speculated that Adrian McManus may have had a conversation with Peter Burt, and 2) a sketch 
drawn by Michael Jackson which was given to Gary Morgan (purportedly of Elvis Presley). App., p. 
346, In. 10-19; 348 - 349. The application requested that the trial court grant defendants leave to 
depose Mrs. McManus on these two issues. Id. Defendants also wanted to depose Mr. Burt as to 
any contact with Mrs. McManus or her counsel, the nature of any relationship between Mr. Burt and 
plaintiffs, and to try and find some evidence of a protective order violation by plaintiffs to support 
their OSC Re Contempt application. Id.; see also App., p. 349, In. 17-19, and p. 350, ln. 3-13. 

Defendants did not ask for leave of court to go into Mrs. McManus' conversation with Gary Morgan. 
App., p. 345-351. They did not ask to go into any contact Mrs. McManus had with *8 any media 
person other than Mr. Burt. Id. They  did  not  ask  to  go  into  every  quote  in  the  Star article. Id. 
Neither in the application filed by defendants, nor in the arguments presented at the hearing, did 
defendants request leave to go into these areas. 

The Star article, which defendants took issue with, was published in the last week of January 1996. 
App., p. 509, In. 15-19. Accordingly, defendants knew about the article, and the quotes attributed 
to  Adrian  McManus,  well  before  the  discovery  cut-off  of  March  5,  1996.  On  February  7,  1996,  
during the third day of Melanie Bagnall's deposition, defendants questioned Ms. Bagnall regarding 
the Star article and the involvement of Gary Morgan and Splash. Id. On February 15, 1996, 
defendants  filed  an  ex  parte  application  for  an  OSC  Re  Contempt  against  plaintiffs  based  on  
statements contained within the Star article. App., p. 1. Defendants had the opportunity to file a 
motion under CCP §2025(t) to take a subsequent deposition of Adrian McManus to inquire into her 
contribution to the Star article. However, three months passed without defendants bringing a 
discovery motion based on this information before the discovery cut-off date. 

At the hearing on the application, plaintiffs' counsel, Michael P. Ring, explained to the trial court the 
problems encountered with the reopening of discovery. He predicted that defendants would use 
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this discovery as an excuse to take further discovery, and so on. RT, p. 87, In. 22 - p. 88, ln. 6. 
Mr. Ring was concerned that the defendants would use the deposition to drag out discovery and 
delay the proceedings. RT, p. 89, ln. 10 - 23. The trial court stated that the scope of the deposition 
would be limited: 

“Mr. Ring: The last time the Court made an issue, they went into everything under the sun. 

The Court: It's limited. 

Mr. Cochran (defense counsel): It will be limited.” 

RT,  p.  89,  In.  18  -  23.  Therefore,  plaintiffs'  counsel  justifiably  believed  that  the  trial  court  had  
ordered that the deposition of Adrian McManus would be limited, and that defense counsel agreed 
that it would be limited. 

*9 Accordingly, plaintiffs submitted a proposed Order that limited the reopening of discovery to the 
issues which the defendants asked for in their application. App., pp. 540-542 (see p. 541, ln. 15-
22). Despite agreeing on the record to limit the scope of the deposition, defense counsel objected 
to plaintiffs' proposed order and submitted their-own order, claiming that “the Court did not place 
an (sic) specific limitations on the deposition.” App., p. 543-549 (see p. 544, ln. 8-11). 

Based upon the objections submitted by defense counsel, plaintiffs' counsel suspected that defense 
counsel would try and circumvent the trial court's ruling and go into other areas not permitted. In 
light of this, prior to Mrs. McManus' deposition, plaintiffs' counsel attempted to contact the Court's 
staff to determine if the order submitted by plaintiffs had been entered. App., p. 509, ln. 27 - p. 
510, In. 4. Unfortunately, neither order was signed before the deposition, and plaintiffs had no 
further guidance from the Court as to the scope of the deposition, other than the Court's ruling at 
the May 24th hearing. Id. 

On the morning of the deposition, plaintiffs' counsel contacted the Court's secretary again to see if 
the order had been signed. App., p. 510, ln. 5-9. The secretary indicated that she was unaware of 
whether or not the order had been signed. Id. The trial court's secretary informed plaintiffs' counsel 
that if a dispute arose regarding the scope of the deposition, the parties could try to contact the 
Court ex parte to get clarification. Id. 

During the deposition, a dispute arose as to the permissible scope. Early on in the deposition, Mrs. 
McManus' counsel, James Kelly Francis, informed the defendants of plaintiffs' position regarding the 
scope of the deposition. DT, p. 6, ln. 1 - p. 8, ln. 10.[FN2] Defense counsel disagreed, claiming that 
the trial court did not read the application and that the only limitation was that defendants not 
cover areas previously covered. Id.; DT, p. 31, In. 10-24; p. 34, ln. 12-15, and p. 61, ln. 3-17.) 

FN2. “DT” refers to the Deposition Transcript of Adrian Marie McManus, Volume V. 

In light of this disagreement, Mr. Francis suggested that the parties contact the trial court at the 
very  beginning  to  get  clarification.  DT,  p.6,  ln.  21-25.)  As  the  dispute  over  the  scope  of  the  
deposition continued, Mr. Francis repeatedly suggested that Judge Canter be contacted so the *10 
dispute could be resolved and the deposition move foreword. DT, p. 14, ln. 21 - p. 15, In. 16; p. 
33, ln. 16 - p. 34, ln. 11.) As Mr. Francis indicated to defense counsel, if the trial court were to set 
forth the limits on the scope of the deposition, then the disputed objections could be resolved 
without the need for a motion. If the court indicated that defense counsel could ask anything they 
wanted, then the objections would have been withdrawn. Alternatively, had the court limited the 
depositions to the areas the defendants asked to cover, then any motion to compel would have 
been rendered moot. 

Defense  counsel  refused  to  seek  clarification  by  contacting  the  trial  court,  instead  preferring  to  
bring  a  motion  to  compel  and  to  seek  sanctions.  DT,  p.  7,  ln.  15-19.  App.,  p.  388.  Instead  of  
waiting for a motion, Mr. Francis contacted the Court ex parte to get clarification as to the limits on 
the scope of the deposition. App., p. 510, ln. 19-23; DT, p. 70, ln. 6-16. The defendants opposed 
an ex parte ruling, preferring to make a motion and seek sanctions. App., p. 388; p. 510, ln. 19-
23. The trial court declined to give a ex parte ruling, and set the matter for hearing on shortened 



notice for July 12, 1996. DT, p. 70, In. 6-16. The trial court indicated to all counsel that the parties 
act “at their peril.” App., p. 510, ln. 19-23. 

In the afternoon session, plaintiffs' counsel, Michael P. Ring, further attempted to resolve the 
dispute by allowing the defendants to go into certain areas which they had not sought. DT, p. 80, 
ln. 6.p. 81, ln. 19.) To try and resolve the issue in good faith, Mr. Ring informed the defendants 
that they could inquire about Mrs. McManus' contact with Gary Morgan and her involvement in the 
Star article, even though plaintiffs believed that no leave was granted to go into these areas. DT, 
p. 83, ln. 5-24.) Defense counsel refused to confer in good faith, and unreasonably requested that 
the plaintiffs pay for an expedited transcript. DT, p. 84, ln. 2 p. 85, ln. 20.) In any event, defense 
counsel eventually moved on with the deposition asking and getting answers to most of the 
questions previously objected to. App., p. 649-650. 

Towards the end of the deposition session, Mrs. McManus expressed fatigue and appeared to have 
difficulty responding to defense counsel's questioning. DT, p. 186, lm:5-9; p. 198, In. 18 - 199, ln. 
1;  p.  200,  In.  1-8;  p.  200,  ln.  17  -  201,  ln.  12.  Defense  counsel  also  indicated  that  the  *11 
deposition would not finish that day. DT, p. 201, ln. 7-8. In light of this, plaintiffs' counsel agreed 
to produce Mrs.  McManus for further examination upon a date mutually agreeable to the parties.  
DT, p. 199, In. 17-22; p. 206, In. 6 - p. 207, ln. 4. 

Despite plaintiffs' counsels' attempts to informally resolve the dispute, defendants proceeded to file 
their motion and sought sanctions. App., p. 388-400. However, plaintiffs were unable to adequately 
respond to the motion since it failed to inform the plaintiffs exactly what relief they were seeking. 
Id. Defendants' motion was labeled a “Motion to Compel the Deposition of Adrian McManus.” 
However, defendants did not cite any Code section, any case law, or any other authority that the 
motion was brought under, nor did they set forth the basis for the motion. Id. 

Presumably, the motion could have been construed as a motion brought under CCP §2025(j) to 
compel Mrs. McManus' attendance. However, Mrs. McManus attended and proceeded with her 
deposition, and she agreed to appear for another session at a mutually agreeable date. 

Alternative, defendants' motion could have been as a motion to compel answers to some unknown 
questions under CCP §2025(o). However, defendants did not set forth a single question that they 
wanted answered, nor did they set forth the reasons such answer should be compelled. Defendants 
did not file a separate statement of disputed questions as required by California Rule of Court 
(CRC) 335(a). Without this information, plaintiffs could not adequately respond to the motion, and 
had to guess at what was the basis for the motion, as well as the relief sought, in their opposition 
to the motion. App., p. 493-507. 

Defendants filed a reply brief and disingenuously suggested to the trial court that 96 questions 
were  unanswered.  App.,  p.  579.  Defendants  omitted  the  attempts  by  plaintiffs  to  resolve  the  
dispute,  and  the  fact  that  Mrs.  McManus  answered  most  of  the  questions  objected  to  in  the  
morning session. App., p. 649-650. 

At  the  hearing  on  the  motion,  the  defendants  showed  the  trial  court  two  short  clips  from  the  
deposition.  RT, p.  97, In.  16 -  p.  99, In.  28. In one clip,  Mr.  Francis asked for clarification when 
*12 defense counsel asked where ‘the sketch’ was. DT, p. 39, In. 1 - p. 40, ln. 12. Mr. Francis was 
trying to limit the question to the relevant sketch (i.e., the Elvis sketch which had been published, 
which the court had permitted the defendants to question Mrs. McManus on), and believed that 
questions concerning other sketches were outside the scope of  the court's  order.  Mr.  Francis did 
not permit defense counsel to go into questions regarding other sketches since he believed that the 
trial court had limited the deposition only to the published sketch. 

In the other clip, defense counsel showed the end of the deposition were Mrs. McManus expressed 
that she was tired, hungry, and wanted to go home. Defense counsel did not show any footage of 
plaintiffs counsel agreeing to produce Ms. McManus for further examination or his attempts to 
schedule a date. 

Upon viewing the videotape, the trial court felt that plaintiffs' counsel was being obstructionist and 
awarded sanctions. RT, p. 99, In. 26-28. When plaintiffs' counsel tried to address the issue and put 
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the deposition into context, the trial court had the bailiff approach Mr. Ring and impliedly 
threatened to have Mr. Ring jailed for contempt. RT, p. 100, ln. 2 - p. 101, ln. 8. 

Defendants  asked  for  $4,858.00  in  sanctions  in  their  motion,  claiming  they  spent  19  hours  in  
preparing the motion (that did not cite any authority). App., p. 401-402. Defense counsel also 
asked for further sanctions, including the costs of the court reporter, videographer, cost of 
transcripts, and future sessions of Mrs. McManus' deposition. App., p. 402. The court instructed 
defense counsel to submit a cost bill in support of the sanctions. RT, p. 100, In. 25-26. 

Knowing the court had already awarded sanctions, defendants sought additional cost and 
attorneys' fees. Defendants' cost bill increased the cost of the sanctions request from $4,858 to 
$11,482.00. App., p. 591. At a later hearing, the trial court awarded sanctions in the sum of 
$8,970.50 against plaintiffs and their counsel, not including the cost of further depositions which 
the trial court ordered plaintiffs to pay for. RT, p. 180, ln. 13 - p. 185, In. 22. 

*13 Plaintiffs filed an application to have the sanctions set aside based upon their mistaken believe 
that the court had limited the scope of the deposition. App., p. 595. The trial court denied plaintiffs' 
application for relief. 

Appellants respectfully submit that the trial court erred in granting the motion as their was no basis 
for the motion since Mrs. McManus had answered the questions previously objected to and had 
agreed to appear for further examination. Appellants further submit that their right to due process 
was violated since the motion upon which they were sanctioned did not give them proper notice so 
that they could adequately respond. Finally, appellants contend that the amount of sanctions was 
excessive, unreasonable and punitive. 

 
ARGUMENT 

 

Appellants respectfully submit that the trial court abused its discretion by ordering plaintiffs to 
comply with the Subpoenas since the records custodians (plaintiffs' counsel) had the absolute right 
not to produce any documents whatsoever. Appellants further submit that the sanctions award 
regarding the Subpoenas issued against plaintiffs and their counsel by the trial court was an abuse 
of discretion and excessive. 

As to the deposition of Adrian McManus, Appellants assert that their right to due process required 
that Respondents and the trial court apprise them of the basis for the motion and sanctions 
request, and that they be given an adequate opportunity to respond. Furthermore, Appellants 
mistakenly believed that the trial court limited the scope of the deposition, and therefore the 
objections that were asserted had substantial justification. The trial court abused its discretion by 
ignoring appellants' attempts to resolve the dispute, and by assessing sanctions against appellants 
without any authority for such sanctions. The award of $8,970.50 was excessive and punitive, and 
did not reasonably reflect the amount spent in bringing the motion. The award also represents a 
windfall to defendants and should be reversed. 

 
*14 I. 

 

THE TRIAL COURT ABUSED ITS DISCRETION BY ORDERING PLAINTIFFS' COUNSEL TO COMPLY 
WITH DEFECTIVE SUBPOENAS 

 

Pursuant to CCP §2020(d),  if,  under  Section 1985.3, the business records described in the 
deposition subpoena are personal records pertaining to a consumer, the service of the deposition 
subpoena shall be accompanied either by a copy of the proof of service of the notice to the 
consumer described in subdivision (e) of Section 1985.3,  or  by  the  consumer's  written  
authorization to release personal records. 
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“Consumer” means any individual ... which has transacted business with, or has used the services 
of,  the  witness  or  for  whom  the  witness  has  acted  as  agent  or  fiduciary.  CCP §1985.3(a)(2). 
Pursuant to CCP §1985.3(a)(1), “personal records” means the original or any copy of books, 
documents, or other writings pertaining to a consumer which are maintained by any “witness” as 
set forth in that subdivision. Among the “witnesses” listed in CCP §1985.3(a)(1), are “ attorneys.” 
See also Witkin Evidence, §1578 et seq. 

Clearly, under the plain language of the Code of Civil Procedure, the documents maintained by 
plaintiffs' attorneys relating to the plaintiffs were personal records of a consumer. Therefore, since 
defendants were seeking personal consumer records, they should have complied with the 
requirements set forth in CCP §1985.3. 

CCP §1985.3(k) states, “Failure to comply with this section shall be sufficient basis for the witness 
to refuse to produce the personal records sought by a subpoena duces tecum.” In the case at bar, 
defendants failed to comply with CCP §1985.3 in many respects, and the witnesses (i.e., plaintiffs' 
counsel) were under no duty to comply with the defective Subpoenas. 

As  stated  above,  no  “Notice  to  Consumer”  was  ever  served  on  plaintiffs  as  required  by  CCP 
§1985.3(e). Furthermore, under the law, the Subpoenas could not be served on the records 
custodian until at least five (5) days after copies of the Subpoenas and notice of privacy rights had 
been  served  on  the  plaintiffs.  CCP §1985.3(b)(3).  The  production  date  must  be  no  earlier  than  
twenty  (20)  days  after  the  issuance  of  the  subpoena,  or  fifteen  (15)  days  after  service  on  the  
records custodian, which ever is later. CCP §2020(d). The effect of these two sections requires *15 
service of the notice of privacy rights and copies of the Subpoenas on the consumer, at least 
twenty days before the production date. Defendants completely failed to comply with the law. 

Additionally, no copy of the proof of service of the notice of privacy rights on the consumer (or the 
consumer's written authorization to release the records) was ever served on the records custodian 
prior to the production of the records. CCP §1985.3(c).  Nor  did  defendants  indicate  what  the  
custodian of records was to do with the records by checking the appropriate box on the Judicial 
Council form. See CCP §2020(d)(4). Since the Subpoenas were defective, plaintiffs' attorneys were 
under no duty whatsoever to respond to the invalid Subpoenas and had an absolute right not 
produce any documents. CCP §1985.3(k). See also Witkin Evidence, §1578 et seq. Accordingly, the 
trial court abused its discretion by ordering plaintiffs' counsel to respond to the Subpoenas. 

 
II. 

 

THE SANCTIONS AWARDED FOR THE FAILURE TO COMPLY WITH THE SUBPOENAS WERE 
UNWARRANTED AND EXCESSIVE 

 

Since plaintiffs' attorneys had the right not to respond to the Subpoenas at all, they should not 
have been sanctioned for failing to produce any documents. The trial court's decision exceeds the 
bounds of reason and failed to follow the governing rules of law, specifically CCP §1985.3. 
Therefore, this Court should reverse the sanctions award. 

Furthermore, plaintiffs' attorneys did turn over all documents that they believed were in their 
possession. At the time of production, Michael Ring was unaware that Mrs. McManus had given the 
‘Elvis' sketch to Mr. Morgan or that it was even in the possession of his office. Mr. Ring learned of 
the sketch for the first time at the deposition of Mr. Morgan. Defense counsel obtained a copy of 
the sketch at Morgan's deposition, so there was no need for defendants to move to compel 
production of documents already in their possession. 

Additionally, plaintiffs' counsel could not have turned over any copies of Mr. Morgan's notes, since 
the notes were believed to have been destroyed. When a copy was later found in the closed file 
from  the  consolidated  action  (the  Domz  case),  a  copy  was  immediately  provided  to  defense  
counsel. 
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*16 Under these circumstances, plaintiffs had substantial justification for the oversight in not 
producing the sketch and the notes, and the imposition of sanctions is unjust. CCP §2023(b)(1). 
One of  the principal  purposes of  the Discovery Act is  to enable a party to obtain evidence in the 
control of his adversary in order to further the efficient, economical disposition of cases. The 
purpose of discovery sanctions is not to provide a weapon for punishment. McGinty v. Superior 
Court, (1994) 26 Cal.App.4th 204, 31 Cal.Rptr.2d 292; Caryl Richards, Inc. v. Superior Court 
(1961) 188 Cal.App.2d 300. 

Since defendants already had the documents which they sought to compel, the trial court abused 
its discretion by sanctioning plaintiffs as a means of punishment to deter future conduct. 
Accordingly, appellants respectfully submit that the trial court abused its discretion and that the 
sanctions award should therefore be reversed. 

 
III. 

 

THE TRIAL COURT ABUSED ITS DISCRETION BY GRANTING DEFENDANTS' MOTION TO COMPEL 
THE DEPOSITION OF ADRIAN MCMANUS AND ASSESSING SANCTIONS 

 

Defendants' motion to compel the deposition of Adrian McManus violated appellants' rights to 
procedural due process and an reasonable opportunity to be heard since defendants failed to cite a 
single case, statute, or other authority in support of their motion. Likewise, defendants' sanctions 
request was improper and violated appellants' due process rights, since appellants were never 
informed under what authority the sanctions were sought or under what authority they were 
imposed. 

Appellants should not have been sanctioned under CCP §2025(j) (assuming the motion was to 
compel Mrs. McManus' attendance), since Mrs. McManus attended and proceeded with her 
deposition. A motion to compel under CCP §2025(j)(3) is only warranted if the deponent “fails to 
appear for examination, or to proceed with it.” Mrs. McManus appeared and gave testimony from 
10:00 a.m. until approximately 4:00 p.m. At that time, Mrs. McManus indicated that she was tired, 
hungry, and that her back was hurting. Her counsel informed defense connsel that, since the *17 
deposition would not be completed that day anyway, the parties should schedule another date and 
return then to complete it. Under these circumstances, sanctions are completely unwarranted. 

 
IV. 

 

DEFENDANTS' MOTION TO COMPEL WAS DEFECTIVE SINCE DEFENDANTS FAILED TO FILE A 
SEPARATE STATEMENT OF QUESTIONS IN DISPUTE 

 

Assuming that the motion sought to compel answers to questions under CCP §2025(o), the motion 
was defective and violates appellants' rights to due process since it failed to set forth a single 
question in dispute. Without this critical information, appellants were unable to adequately respond 
to the motion, and the trial court should have denied the motion and request for sanctions. 

Pursuant to California Rule of Court 335(a), “A motion to compel ... answers to questions 
propounded at a deposition ... shall be accompanied by a separate document which sets forth each 
... question ... to which further ... answer ... is requested, the response given, and the factual and 
legal reasons for compelling it.” (Emphasis added.) Defendants' failure to comply with CRC 335(a) 
rendered the motion fatally defective, and the trial court abused its discretion by granting the 
motion and awarding sanctions. 

 
V. 
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THE SANCTIONS AWARD ON THE MCMANUS DEPOSITION WAS UNWARRANTED, PUNITIVE AND 
EXCESSIVE 

 

Appellants respectfully submit that the trial court abused its discretion since it ignored appellants' 
efforts to resolve the dispute. Furthermore, the court ignored its own order limiting the scope of 
the deposition which was the basis for the appellants' objections (and which constitutes substantial 
justification for appellants' position). Additionally, most of the questions objected to during the 
morning session were answered in the afternoon session as a result of appellants' efforts at an 
informal resolution. Clearly, under these circumstances, the motion to compel was without merit 
and sanctions against the appellants were unwarranted. 

As set forth above, appellants attempted throughout the deposition to informally resolve the 
dispute. Mr. Francis suggested that the parties seek clarification at the outset in order to resolve 
the conflict. When defense counsel refused, plaintiffs' attorney tried to get clarification ex parte but 
was  unsuccessful.  Mr.  Ring  and  Mr.  Francis  discussed  the  dispute,  and  to  avoid  an  *18 
unnecessary motion, offered in good faith to resolve the dispute by allowing the defendants to 
inquire into certain areas which they believed were outside the scope of the Court's Order. Plaintiffs 
even  offered  to  produce  Mrs.  McManus  for  further  examination.  Accordingly,  appellants  had  
substantial justification for their position and, under the circumstances, sanctions against plaintiffs 
and their counsel were simply unwarranted. 

Appellants further submit that the sanctions imposed by the trial  court  exceeded any reasonable 
amount incurred in bringing the motion, and therefore the sanctions were punitive in nature and 
amounted to a windfall to defendants. The purpose of discovery sanctions is not to provide a 
weapon for punishment, but to prevent abuse of the discovery process and correct the problem 
presented. Caryl Richards, Inc. v. Superior Court (1961) 188 Cal.App.2d 300, 303, 10 Cal. Rptr. 
377; Motown Record Corp. v. Superior Court (1984) 155 Cal.App.3d 482, 202 Cal. Rptr. 227; Fred 
Howland Co. v. Superior Court (1966) 244 Cal.App.2d 605, 53 Cal. Rptr. 341. One of the principal 
purposes of the Discovery Act is to enable a party to obtain evidence in the control of his adversary 
in order to further the efficient, economical disposition of cases according to right and justice on 
the merits. The penalty should be appropriate to the dereliction, and should not exceed that which 
is required to protect the interests of the party entitled to but denied discovery. The sanction 
should not operate in such a fashion as to put the prevailing party in a better position than he 
would have had if he had obtained the discovery sought and it had been completely favorable to 
his cause. McGinty v. Superior Court (1994) 26 Cal.App.4th 204, 31 Cal.Rptr.2d 292. 

In Ghanooni v. Super Shuttle (1993) 20 Cal.App.4th 256, 24 Cal.Rptr.2d 501, the court stated that 
sanctions under the discovery statutes are reasonable if they include costs incurred in preparing a 
motion and attending the hearing, but that further sanctions are unreasonable. Ghanooni, supra, 
was a personal injury action against a shuttle passenger van company and others for injuries 
suffered by plaintiff on board one of the company's vans, the trial court, in imposing monetary 
sanctions based on plaintiff's refusal to submit to X-rays demanded by defendants, properly 
awarded $2,100 based on attorney fees and costs incurred by defendants in the *19 preparation 
and argument of the motion to compel, but erred in awarding an additional $1,000 as a penalty. 
Defendants' counsel submitted a declaration stating his office had expended 11 hours of attorney 
time in research and preparation of the motion to compel and would spend additional time in travel 
and court time in connection with the motion. 

In construing former section 2034, which had a similar provision, our Supreme Court stated “... the 
provisions of the statute contemplate only that a defaulting party may be assessed the costs of 
bringing the motion, including attorneys' fees.” (Lund v. Superior Court (1964) 61 Cal.2d 698, 715, 
39 Cal. Rptr. 891. Thus, the court held the trial judge erred in imposing what was in effect a fine of 
$1,100 payable to a party to that action. “[T]he code does not authorize payment of that type of 
cost as a sanction for refusal to make discovery” and furthermore “$1,100 is an arbitrary figure 
....” (Ibid.) In the present case, the record shows the additional $1,000 the trial court awarded was 
unrelated to the expenses defendants incurred in compelling plaintiff to submit to Xrays. It was 
simply an arbitrary amount defendants selected and the trial court awarded in order to punish 
plaintiff for her disobedience. As such, it cannot stand. 

Ghanooni v. Super Shuttle (1993) 20 Cal.App.4th 256, 24 Cal.Rptr.2d 501. 
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In the instant case, the sanctions imposed against appellants exceeded the time spent preparing 
the motion and attending the hearing, and was an arbitrary amount designed to punish the 
appellants. Appellants also were forced to pay for the cost of the transcripts, the videographer, and 
future  deposition  sessions.  Clearly,  theses  amounts  exceeded  what  was  necessary  to  bring  the  
motion and constituted a windfall to defendants. 

In In re Marriage of Economou, (1990) 224 Cal.App.3d 1466, 274 Cal. Rptr. 473, the court  held 
that not only may discovery sanctions not be punishment of the offender, but they may not result 
in a windfall for the other party: 

“A court may impose sanctions pursuant to Code of Civil Procedure section 2023, subdivision (b)(2) 
on a party who violates an order compelling discovery. However, the court's discretion must be 
exercised in a manner consistent with the basic purposes of such sanctions: to compel disclosure of 
discoverable information. Discovery sanctions cannot be imposed to punish the offending party or 
to bestow an unwarranted ‘windfall’ on the adversary.” 

Clearly, when all of the circumstances are considered, the trial court's decision was contrary to the 
interest of justice since it penalized plaintiffs and their counsel for following the order of the court. 
The $8,970.50 sanction award was not for the cost of bringing the motion *20 (which did not cite 
any law nor contain the required separate statement), but was imposed as a punishment for what 
the trial court considered “obstructionist.” Accordingly, the sanctions award was an abuse of 
discretion and should be reversed. 

 
CONCLUSION 

 

Appellants respectfully submit that, based on all the foregoing, it was an abuse of the trial court's 
discretion when it issued sanctions in the amount of $10,970.50 against plaintiffs and their 
counsel. When all of the circumstances are taken into consideration, the trial court's decision 
exceeded  the  bounds  of  reason  and  the  sanctions  award  represents  a  miscarriage  of  justice.  
Therefore, Appellants request that the trial court's order awarding sanctions be reversed. 
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*1 INTRODUCTION 
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Maria Branch, Cases Nos. SM 89344 and 91416 (hereinafter collectively called “the Abdool Case”) 
and concerns sanctions awarded against an attorney who represented one of the Defendants for 
about two and a half months in a proceeding that has lasted so far about two years and four 
months. “Plaintiffs” will refer to the *2 plaintiffs in the Abdool Case. Defendants in this case will be 
hereinafter called “the Jackson Defendants” or, sometimes, “Defendants”. The Appellant on this 
particular appeal is Charles Theodore Mathews, referred to as either “Appellant or Mathews”. 

 
STATEMENT OF FACTS 

 

1. Background of the Abdool Case 
 

Plaintiffs were employed by the world famous entertainer, Michael J. Jackson (hereinafter called 
“Jackson”), at his Neverland Valley Ranch in Los Olivos, California. Four of them filed the original 
complaint for their wrongful constructive employment terminations on December 2, 1994. (I-l)[FN1] 
They contended that Jackson and various co-defendants whom he had employed as his personal 
bodyguards and the latters' two supervisors caused their constructive employment terminations by 
a number of harassing acts brought on by Defendants' alleged attempts to influence Plaintiffs' 
forthcoming testimony in connection with a Grand Jury investigation into charges of Jackson's child 
molestation and Plaintiffs' refusals to cooperate with Defendants, amid charges of subordination of 
perjury. (I-1-41). Jackson countered with cross-complaints against Plaintiffs charging them with 
acts of conversion and theft. 

FN1. Hereinafter, references to the Clerk's Transcript will be referred to by the roman numerals of 
the transcript's volume, followed by arabic numbers signifying the page or pages to which 
reference is made. Wherever there are numbers in such record references preceded by a colon (:), 
this will refer to specific line portions of documents. 

Understandably, the Abdool Case has attracted wide coverage by the news media because of the 
involvement of a famous entertainment *3 personality. While the battle rages in the Superior Court 
on  the  serious  charges  between  the  parties,  there  has  also  been  a  battle  behind  the  scenes  in  
television and tabloids. On the one hand, Plaintiffs have been responsive to the medias' aggressive 
coverage of the events in litigation and have provided stories about Jackson's conduct. Jackson, on 
the other hand, seeks to quell or at least to minimize the affects of publicity, both to his reputation 
as well as the adverse impact this may have on the litigation. In the course of the litigation effort, 
from the filing of the December 1994 Complaint and the charges in Jackson's cross-complaint, 
there have been motions filed designed to regulate the publicity and to compel discovery. Out of 
these motions have come sanctions orders against both sides. One such order involving Plaintiffs' 
alleged discovery abuses is now the subject of a separate appeal in this Court on the Abdool Case 
(Case  No.  B  104  055).  Plaintiffs  and  their  counsel  filed  an  appeal  from  two  bench  orders  on  
discovery issues dated July 12 and 23, 1996, when the Court sanctioned Plaintiffs and their counsel 
the cumulative sum of $10,970.50. The Clerk's Transcript  on that appeal  has been placed under 
seal by the Superior Court. This is the subject of Mathews' Motion to take judicial notice which he 
intends to file[FN2].  The  Opening  Brief  on  Appeal  in  Case  No.  B104055  was  filed  on  February  5,  
1997. 

FN2.  Where  references  are  made  to  the  appeal  in  Case  No.  B104055,  they  will  be  to  the  page  
number in that record preceded by the designation “App.” 

On the other hand, the Jackson Defendants have also been sanctioned. One such proceeding 
involved the Jackson Defendants' *4 failure to produce documents for which they were sanctioned 
$1,500.00. (II-382). 

Not only that but there has been a barrage of insults traded between counsel during depositions 
and interoffice correspondence. Without trying to place the majority of the blame on either one of 
the  parties,  or  to  attempt  to  collect  all  these  incidents,  merely  by  way  of  an  example,  see  an  
exchange between counsel in the course of the November 20, 1995, deposition of Deborah Abdool, 
in which counsel become embroiled in a controversy about the spousal privilege. One attorney asks 
“[w]ould you like to take a moment and read the Evidence Code section so you can advise your 



client?” After the other complains the first has “insulted me throughout this deposition” and warns 
him merely to ask his questions, the first one states: “I'm walking out of the room. I'm not going 
to take this from a junior associate who doesn't know the law.” (III-618-619). In the June 24, 
1996, deposition of Plaintiff Adrian McManus, one attorney teased the other about the latter's 
having previously walked out of a deposition and the former having obtained a successful ruling on 
a motion. When the other attorney comments that the Superior Court granted the motion without 
the availability of a transcript, the first attorney rejoins that the other must believe “the judge got 
fooled” and teases him with “[d]o you have anything else to say about Judge Canter's abilities as a 
judge?”. See VIII-2261, p. 805:17 through 2261 p. 807:5, which is attached hereto as Appendix 
“A” and made a part hereof. There are frequent exchanges of this type shown in the 3,677 page 
Clerk's Transcript. 

*5 The trial in the Abdool Case began in September 1996 and ended on March 18, 1997, after the 
jury rendered its verdict finding against Plaintiffs and in favor of Jackson on cross-complaints 
against  two  of  the  Plaintiffs  amounting  to  $60,000.00.  (See  Appendix  “B”,  an  article  from  the  
March 19, 1997, Metropolitan News-Enterprise). The Abdool Case's original trial date was March 5, 
1996. (App. 508). 

 
2. Jerome Johnson 

 

For the first 15 months of the Abdool Case litigation Jerome Johnson, one of Jackson's supervisors, 
was a co-defendant and was represented jointly with Jackson by the firm of Katten, Muchin, Zavis 
and Weitzman. However, after a conflict arose, on a motion to withdraw filed on February 9, 1996, 
(III-760-764), the Katten firm withdrew from its representation of Johnson, and Johnson began his 
search for new counsel in March 1996. 

 
3. The Appellant 

 

Mathews is a single practitioner[FN3] in Pasadena, California. In the past he has been involved in 
litigation against the Jackson Defendants representing a number of Jackson's guard employees 
suing Jackson for wrongful termination. (IX-2677). 

FN3. Although the papers which Mathews has filed in this case show nothing to indicate Mathews 
has a partnership rather than a one man practice, the Jackson Defendants' proof of service 
consistently  show  Mathews  to  be  a  partner  in  a  law  firm  called  “Mathews  &  Evans”.  The  
undersigned would be the “Evans” described in that association. However, there has not been such 
a partnership for some time. For several  years Mathews & Evans had offices in the mid-Wilshire 
section of Los Angeles. Since then Mathews and Evans have maintained separate offices. 

 
*6 4. Mathews' Appearance In The Abdool Case 

 

Mathews'  involvement  in  this  proceeding  was  limited,  not  only  respecting  the  time  he  spent  but  
also the range of his participation. 

Although the Katten firm had jointly represented Johnson for over a year until moving to withdraw, 
the Jackson Defendants filed an Ex Parte Application on April 5, 1996, to take Johnson's deposition 
on April 10, 1996. (VI-1665-1677) and produced proof of service of their April 5, 1996, Motion 
papers on Johnson. (VII-1981). On April 8, 1996, they obtained an order directing Johnson's 
deposition on April 10, 1996, notice of which was telephonically communicated to Johnson on April 
8, 1996, but Johnson did not appear (VII-1981) . 

At this stage of the proceedings, Mathews appeared for Johnson who had signed Mathews' 
Substitution of Attorney form on April 11, 1996. Mathews then signed the form and filed it in the 
Superior  Court  on  April  12,  1996,  the  same  day  Mathews  appeared  with  other  parties  on  the.  
Jackson Defendants' Motion for Summary Judgment against Plaintiffs. The Motion was denied in 



part. (VI-1748). During the same proceeding, the Court ordered Johnson's deposition to be held 
within 10 days. (VII-1982). 

 
5. Mathews' Accident and Subsequent Illness 

 

When  the  April  12,  1996,  hearing  concluded,  Mathews  provided  a  brief  interview  to  NBC's  Hard  
Copy. (XI-3291:24-28). Then he left the Superior Court heading south on his motorcycle. When he 
arrived in Santa Barbara on the 101 Freeway, a tan car suddenly cut him off *7 and slammed on 
its brakes throwing Mathews off his motorcycle. Mathews suffered severe injuries from his accident, 
including three broken ribs, a broken thumb and abrasions. (VII-2018-2019). 

Mathews was treated at St. Francis Hospital in Santa Barbara. On the following Monday, April 15, 
1996,  Mathews'  physician,  Dr.  Peter  Vogelsang,  ordered  Mathews  to  rest  and  provided  him  
medication for pain and a cough Mathews had developed. Two days later, Mathews cough 
repeatedly  causing  excruciating  pain  to  his  ribs.  Later  that  week  Mathews  returned  to  Dr.  
Vogelsang because of difficulty in breathing and aggravated pain. Dr. Vogelsang x-rayed Mathews, 
found he had developed pneumonia, advised him to rest, and prescribed antibiotics to treat 
Mathews' pneumonia. Although Dr. Vogelsang found Mathews somewhat improved at his next visit 
on April 26, 1996, he advised that his rib injuries would take a long time to heal and prescribed as 
much rest as possible. (IX-2676-2679). At the time Mathews was about to go to trial in a murder 
case, People v. Quintero, (hereinafter called “the Quintero Case”).  He went ahead with that trial  
from May 2 through 16, 1996. During the trial Mathews was noticeably shaky because of his 
injuries as shown by declarations filed by his opponent, Deputy District Attorney Larry A. Droeger, 
and by Quintero's uncle, John McCombs (XI-3281-3285, 3286-3289). This was echoed by a 
Mathews client, Frances Houston, also a physician, whose own legal problems were deferred 
because of Mathews' condition. (XI-93277-3280). 

Although Mathews' condition improved somewhat over the next four weeks, when he appeared in 
the  Superior  Court  at  a  hearing  on  *8 May  24,  1996,  Mathews'  left  knee  was  still  draining  and  
bleeding, and a large red lump on his right shin had appeared. By the time Mathews visited Dr.  
Vogelsang on the following week, Mathews' cough persisted, he was still draining and bleeding 
from his injured left leg, and the lump on his right shin was getting larger. Dr. Vogelsang measured 
it  at  11 sonometers by 11 sonometers,  advised Mathews it  was potentially dangerous because it  
could rupture and prove difficult to heal, and directed him to rest and stay off his feet as much as 
possible. Dr. Vogelsang prescribed medication for Mathews' infected right leg. (IX-2679). 

On June 25, 1996, Mathews returned to Dr. Vogelsang for further treatment, still suffering from the 
infection in his right leg and his coughing. (IX-2681) 

On  July  19,  1996,  when  Mathews  visited  Dr.  Vogelsang.  Mathews  was  still  suffering  from  the  
infection in his right leg which he had inadvertently hit on an edge. This injury had become 
aggravated and was still draining. Besides that, Mathews' cough persisted. Dr. Vogelsang arranged 
to have the right x-rayed in the event it had been fractured in the April 1996 accident. Although 
Dr. Vogelsang advised Mathews to take 5 days rest, Mathews declined because of his heavy court 
commitments.  By  this  time,  Mathews  was  practicing  alone.  An  associate  left  Mathews'  office  on  
June 14, 1996, and Mathews had been unable to replace him. (IX-2689). Mathews' physical 
problems were still  persisting as late as July 22, 1996, when he filed his second declaration (IX-
2689:1-11). 

 
*9 6. The Impact on Mathews' Practice and the Quintero Case 
 

Mathews' office was forced to postpone and reschedule many calendar appointments and court 
dates because of his severe injuries and his persisting physical problems. (VII-2034). Although 
Mathews attempted to work his way through this melange of problems by deferring action on as 
much  of  his  work  as  possible,  Mathews  felt  he  could  not  seek  such  relief  in  the  Quintero  Case.  
Quintero was a defendant on a murder trial pending in the Los Angeles Superior Court, South 
Central Division, in Compton. The Defendant had been in custody for several months. At one time 



the trial was scheduled to begin on April 29, 1996 (VII-2033-2034). When Mathews appeared at 
the  April  12,  1996,  hearing  in  the  Abdool  Case,  he  referred  to  the  Quintero  Case  as  possibly  
causing a scheduling problem. The first trial in the Quintero Case consumed two weeks and the 
jury began deliberations on May 16, 1996. Mathews had to appear twice at the Quintero 
proceedings on May 20, 1996, once for a jury read-back and again on the substitution of an 
alternate juror. (VII-2021). The Quintero Case wound up in a hung jury on May 23, 1996. (XI-
3282:28). Eventually, the matter had to be retried in early August 1996. Mathews appeared again 
for Quintero. 

 
7. Further Attempts to Depose Johnson 

 

The Johnson Deposition was never held under the Court's April 12, 1996, Order. After the Jackson 
Defendants noticed Johnson's deposition for April 24, 1996, (VII-1981-1982, 1988-1992), 
Mathews'  office  notified  the  Jackson  Defendants'  counsel  on  April  22,  1996,  that  the  Johnson's  
deposition could not go forward because of *10 Mathews'  injuries  (VII-1982).  However,  this  did  
not prevent Mathews from making good faith attempts with the Jackson Defendants' counsel to 
arrange for Johnson's appearance. 

Counsel for the Jackson Defendants re-noticed Johnson's deposition for May 14 and 15, 1996 by 
mail (VII-1982, 1994-1997). Over several days in early May 1996, Mathews' secretary, Lillian G. 
Neel, had numerous telephone conversations with Attorney Angela Veltre, one of the Jackson 
Defendants' counsel, to work out agreeable dates for the Johnson deposition. (VII-2035) In a 
telephone conversations on May 10 and 13, 1996, Neel advised Veltre that Mathews could not 
appear at Johnson's May 14-15, 1996 depositions, both because of his continuing health problems 
and the first trial in the Quintero Case, then still in progress. (VII-1982). However, during the week 
of May 13, 1996, in subsequent telephone conversations with Veltre, Neel “confirmed the dates of 
May  21  and  May  22  of  1996  as  the  dates  of  Mr.  Johnson's  deposition  to  go  forward.”  Neel  also  
confirmed  these  dates  with  both  Johnson  and  Mathews.  (2035-1-6).  Not  only  that  but  Plaintiffs'  
counsel  indicated  acceptance  of  these  dates  and  were  under  the  impression  that  the  dates  had  
been set. (VII-2022, 2028). Out of an abundance of caution, on Monday, May 20, 1996, Neel tried 
several  times  unsuccessfully  to  reach  Veltre  by  telephone  to  confirm the  May  21  and  22,  1996,  
dates for Johnson's deposition, but Veltre never returned her calls. Neel then faxed Veltre a letter 
advising Johnson and Mathews were still available for May 21 and 22. Curiously, and without any 
further explanations, there was no *11 response. (VII-2033-2038). 

Then, on May 17, 1996, Veltre, ignoring her telephone conversations with Neel, as well as Neel's 
letters, filed an Ex Parte Application to Compel Johnson's attendance at depositions and scheduled 
a May 24, 1996, hearing in the Superior Court  (VII-1975-2002).  Mathews was able to appear at  
this hearing notwithstanding his still evident physical problems from his leg injuries. (XI-3292). The 
Court thereupon ordered Johnson's deposition to take place on June 25 and 26, 1996. 

 
8. Mathews' Withdrawal 

 

In mid-June 1996 Mathews decided he could no longer continue to represent Johnson, because of 
the Combination of his health problems stemming from his accident as well as his disrupted 
calendar, further aggravated by his losing his associate in mid-June. After explaining his dilemma 
to Johnson, Johnson agreed to withdraw Mathews and to substitute himself in pro per. When 
Johnson came to the office he signed a substitution form on June 21, 1996. However, he had to 
return later because Mathews was out of the office and the form was not properly completed. (IX-
2680). Later, after the substitution was fully completed, it was finally filed on July 8, 1996. (VIII-
2338). Although Johnson appeared at the deposition on June 25 and 26, 1996, Mathews was 
unable to appear and notified the parties at the deposition by telephone (VIII-2343-2344). 
Although the document substituting Mathews out was not yet on file in the Superior Court, 
nevertheless, Johnson confirmed in the deposition transcript that Mathews was no longer his 
lawyer and that he had *12 consented to his withdrawal (VIII-2388, p. 19: 7-19; 2338). 

As  far  as  Mathews  knew  at  the  time  he  was  arranging  for  his  withdrawal  from  representing  
Johnson, Johnson had decided to retain a Santa Barbara attorney, Mack Staton. (IX-2680:22-24). 



Earlier, in March 1996, Staton had been mentioned as the attorney who might succeed the Katten 
firm as Johnson's attorney, but it appeared that Staton had then developed a time conflict because 
of other litigation. (VIII-2386, p. 12:2-13). When Johnson's deposition convened on June 25, 1996, 
Staton stated that, even though he was “representing Mr. Johnson... because Mr. Mathews has 
withdrawn” (VIII-2385, p. 7: 12-16), he was only “retained to represent Mr. Johnson here today” 
(VIII-2385, p. 9: 6-22). He thereafter made statements on the record to indicate that had not yet 
had  a  chance  to  look  at  the  files  and  that  he  had  not  committed  himself  to  act  as  Johnson's  
attorney of record in the Abdool Case. (VIII-2386-2387). Staton then went on to raise a number of 
objections at the depositions based largely on the attorney-client privilege and Johnson's right of 
privacy, particularly when the Jackson Defendants' counsel posed questions about whether Johnson 
had received compensation from tabloids and the state of his financial condition. (VIII-2397-2398). 

 
9. Later Developments in the Abdool Case 

 

On  July  31,  1996,  the  Jackson  Defendants  filed  an  Application  for  Order  to  Show  Cause  Re  
Sanctions against Mathews and Staton (XI-3074-3116). At that time there was still a scheduled 
trial date on August 27, 1996. (XI-3074). 

*13 At an August 13, 1996, hearing, on a number of points, including possible sanctions against 
Mathews and Staton, it was demonstrated that by that time Johnson had given 5 days of 
depositions altogether and that in early July 1996 had been dismissed from the case (RT[FN4] 27: 
27-28; 77), that on April 12, 1996, Mathews had warned the Superior Court about the pending 
Quintero Case and about the possible conflict it may present in the future (RT 28), that, except for 
two  court  appearances  between  April  12  and  May  2,  1996,  Mathews  made  no  other  court  
appearances in his practice except for two occasions when he was unable to arrange for another 
attorney to spell him (RT 31), and that during an April 22, 1996, hearing, there was a conference 
call to Mathews home' where he was then confined at which time Mathews advised the Superior 
Court he could not try the case on May 6, 1996, when it was then scheduled. 

FN4. References to the Reporter's Transcript of the August 13, 1996, hearing will be to the page 
number of the transcript and, where appropriate, line references preceded by a colon(:). 

Based  on  the  above,  the  Superior  Court  issued  its  Order  that  Mathews  pay  $24,262.65  to  the  
Katten firm on two stated grounds: 

- “Mr. Mathews' conduct interfered with the processes of this Court and the administration of 
justice, causing unnecessary expense to the litigants;” 

- “Mr. Mathews' conduct amounted to an abandonment of his client and was unprofessional and 
reprehensible,” 

The proposed Order as drafted contained the following additional ground: 

*14 - “Mr. Mathews engaged in a series of acts constituting violations of the Rules of Professional 
Conduct §2033 and §1208(a) (8) of the Code of Civil Procedure and other relevant provisions of 
the California Codes and State and Local Rules of Court;” 

However, the Court deleted the latter paragraph. (XII-3529-3531). 

 
THE RELIEF SOUGHT 

 

Mathews respectfully urges the reviewing Court  to reverse the order as it  exceeds the bounds of  
reason and amounts to a miscarriage of justice. At the very least, the Court should remand the 
Order as the Superior Court has failed to recite in detail may misconduct with reasonable 
specificity. 

http://creditcard.westlaw.com/find/default.wl?docname=CACPS1208&rp=%2ffind%2fdefault.wl&sv=Split&rs=CCWL11.07&db=1000201&tf=-1&findtype=L&fn=_top&vr=2.0&tc=-1&ordoc=1997620311


 
LEGAL ARGUMENT 

 

I THE STATUTES INVOLVED 
 

Even though the Jackson Defendants complain about Mathews' withdrawal as having frustrated 
their attempt to take Johnson's deposition and as ultimately delaying the start of the trial, the 
Superior Court ruled out Mathews' withdrawal as in any way constituting a discovery sanction. 
§2023(a)  of  the  California  Code  of  Civil  Procedure, entitled “Sanctions for Discovery Misuse”, 
includes a number of enumerated misuses dealing with actions which parties may take in the 
discovery process. Only one of these, subsection (7), could remotely be involved here. That 
provides: “(7) disobeying a court order to provide discovery.” That section could not be involved, 
because there was never a court order *15 directed against Mathews personally. in any event, the 
Superior Court expunged any reference to the New Civil Discovery Act of 1986 (Cal. Code of Civ. 
Proc. §2016 et seq.) in sanctioning Mathews. (XII-3529-3531). Also deleted from the Order as 
drafted and proposed by the Jackson Defendants was a reference to Cal. Code of Civ. Proc. 
§1209(a)(8) which provides that acts or omissions which constitute contempt of court include: 

“(8) Any other unlawful interference with the process or proceedings of a court;” 

However, again, when the Court issued Mathews' sanctions Order, it deleted any reference to 
§1209(a)(8) as well as “other relevant provisions of the California Codes and State and Local Rules 
of the Court;” (XII-3529-3531). The Superior Court did not inadvertently fail to brand Mathews' 
conduct as contempt as shown by its own statements on the record that it would issue no such 
order. (RT 94). 

This leaves the only conceivable statutory basis for sanctioning Mathews as Cal. Code of Civil Proc. 
§128.5 which prohibits “bad faith actions or tactics that are frivolous or solely intended to cause 
unnecessary delay.” See subsection (a) of §128.7 which results in more detailed sanctioning 
provisions covers actions filed after January 1, 1995, and do not apply to the instant case. 

Because  the  Superior  Court  issued  an  order  directing  the  payment  of  monetary  sanctions  by  an  
attorney for a party of an amount in excess of $5,000.00, the Order is immediately appealable to 
this Court. §904.l(a)(11) of the Cal. Code of Civ. Proc. 

 
*16 II THE STANDARD OF REVIEW 

 

In reviewing orders under §128.5, appellate courts follow an abuse of discretion standard since the 
trial court is given discretionary powers. Dolan v. Buena Engineers, Inc., 24 Cal. App. 4th 1500, 
1504 (1994). In this type of review, this Court should look for “substantial evidence” in support of 
the Superior Court's findings. The Superior Court's exercise of discretion is not disturbed unless it 
exceeds the bounds of reason, and it shall accept the Superior Court's version and indulge in 
inferences supporting the findings. West Coast Development v. Reed, 2 Cal. App. 4th 693, 698 
(1992). And, while the reviewing court should not substitute its judgment for the Superior Court's, 
at the same time “it must appear that an inquiry resulting from such a wrong is sufficiently grave 
to amount to a miscarriage of justice.” Dolan, supra, at 1504. 

For the reasons explained below, it is clear that the Superior Court's Order exceeds the bounds of 
reason and that a miscarriage of justice has resulted. 

III THE SUPERIOR COURT HAS FAILED TO PROPERLY ARTICULATE THE CIRCUMSTANCES 
JUSTIFYING MATHEWS' SANCTIONS 

Even  before  this  Court  weighs  questions  of  whether  the  Order  is  properly  supported  by  the  
evidence, the Order cannot be sustained in its present form, but at the very least must be 
remanded for further *17 findings and explanations by the Superior Court. The Order itself finds 
simply: 
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1. Mathews' conduct “interfered with the processes of this Court and the administration of justice, 
causing unnecessary expense to the litigants” and 

2. Mathews' conduct “amounted to an abandonment of his client and was unprofessional and 
reprehensible.” (XII-3314-3317) 

§128.5 provides  in  part  that  a  sanctions  order  of  the  type  issued  against  Mathews  “shall  be  in  
writing and shall recite in detail the conduct of circumstances justifying the order” (emphasis 
supplied). The purpose of such a requirement is to fulfill the rudiments of due process required for 
a governmental imposition of a penalty upon any attorney or party “both for due process' own, 
constitutional sake and to insure that the power conferred by statute will not be abused.” Not only 
that, but it provides a reviewing court an “invaluable aid” in determining the trial court abused its 
discretion in awarding sanctions. Lavine v. Hospital of the Good Samaritan, 169 Cal. App. 3d 1019, 
1029 (1985); Caldwell v. Samuels Jewelers, 222 Cal. App. 3d 970, 977 (1990). Constitutional due 
process principles are offended by summary imposition of sanctions by a superior court. O'Brien v. 
Cseh, 148 Cal. App. 3d 957, 961-962 (1983). 

Branding Mathews' conduct with such labels as “unprofessional” and “reprehensible” fails to meet 
the  standard  of  “recite  in  detail”,  as  this  requires  a  ”factual recital, with reasonable *18 
specificity.” (emphasis theirs). Lavine, supra, 169 Cal. App. 3d at 1029. 

Nor is there anything helpful in the reporter's transcript on the lengthy hearing leading to Mathews' 
sanctions. There are no less than 117 pages on the August 13, 1996, hearing preceding Mathews' 
Order. However, the requirement under §128.5 is  not  satisfied  even  if  the  Court  provided  a  
sufficiently detailed oral explanation on the record. West Coast Development at 705-706 (1992). 
And,  even  if  the  transcript  could  provide  the  necessary  elements  of  recitation  “in  detail”,  this  
transcript fails to supply it anyway. There are oblique expressions by the Superior Court to 
Mathews' Hard Copy interview following the April 12, 1996, hearing which touch on his statements 
contrary to some findings just made at the April 12, 1996, hearing. The Superior Court then 
accused  Mathews  of  seeking  publicity  and  self  gain.  (RT  93-94).  However,  this  amounts  to  a  
nonsequitur in view of the ultimate Order the Superior Court imposed, as this amounted to no act 
of interference or abandonment. Then, notwithstanding the overwhelming evidence that Mathews 
truly suffered physically from the accident, the Superior Court even questions Mathews' fault in the 
accident based on California Highway Patrol statements about Mathews' alleged unsafe speed as 
having contributed to the accident even implying the absurdity that Mathews should thereby accept 
responsibility  for  the  accident.  (RT  93-94).  However,  having  opened  the  door  on  these  
observations, the Superior Court thereupon closes it when it rejects any finding of contempt. (RT 
94:9-12). Finally, the Superior Court *19 scolds Mathews with “abandoning your client, when we 
had ordered these depositions to get on with this trial” which “caused considerable delays and 
expenses.”  (RT  95:8-11).  Beyond  this,  there  is  no  explanation  as  to  what  could  constitute  a  
detailed recitation under §128.5. 

For all the above reasons, the Superior Court's Order fails to comply with §128.5. 

IV THE SUPERIOR COURT HAS INTERFERED WITH THE ATTORNEY-CLIENT AT WILL RELATIONSHIP 
AND THE CLIENT'S ABSOLUTE RIGHT TO SUBSTITUTE OUT AN ATTORNEY 

Even if one could show from this record that the Superior Court did comply with §128.5 and did 
“recite in detail”,  there is  still  no basis to sustain the Order.  At the foundation of  the Order was 
Mathews' withdrawal from his representation of Johnson. However, the record demonstrates that 
Johnson consented to the withdrawal, and that the substitution was eventually filed in the Superior 
Court  after  Mathews  and  Johnson  had  signed  it,  and  that  it  was  clear  to  the  parties  that  both  
Mathews and Johnson had agreed to the change at the outset of Johnson's June 25, 1996, 
deposition at which Staton appeared, that during the deposition Johnson confirmed Mathews' 
substitution out in person and that Mathews did so telephonically. The Superior Court condemns 
the substitution as an “abandonment of his client.” 

§284 of the Cal. Code of Civ. Proc.  provides in part  that an *20 “attorney in an action...may be 
changed at any time before or after judgment or final determination: (1) Upon consent of both 
client and attorney filed with the clerk, or entered upon the minutes; (2) Upon the order of the 
court, upon the application of either client or attorney, after notice from one to the other.” 
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Where,  as  here,  Johnson  consented  to  Mathews'  withdrawal,  and  Mathews  was  agreeable  to  
withdraw,  Mathews'  right  to  substitute  out  was  unlimited.  This  is  merely  an  exercise  of  the  
principles of agency. Here, there is no control by the Court; the power of the client to discharge the 
attorney, with or without cause, is absolute under §284(1). This has been the unbroken rule of the 
California Supreme Court all the way from Gage v. Atwater, 136 Cal. 170, 172 (1902) down to 
Fracasse v. Brent, 6 Cal. 3d 784, 790 (1972). 

In such circumstances, the Superior Court has no valid basis to question the Mathews substitution 
from representing Johnson. This is not a question of Mathews' having withdrawn without Johnson's 
consent which would require a properly filed motion to withdraw with the Superior Court's approval 
under §284(2) of the Cal. Code of Civ. Proc.  To  the  extent  that  the  Superior  Court  has  tried  to  
invalidate Mathews' substitution out of the Abdool Case as an “abandonment of his client”, in the 
face of the at-will relationship between an attorney and client, it “exceeds the bounds of reason”, 
constitutes a “miscarriage of justice” and cannot stand. 

*21 V THE SUPERIOR COURT HAS FAILED TO PROPERLY CONSIDER MATHEWS' PHYSICAL 
INJURIES AND ILLNESS AS EXCUSING HIS WITHDRAWAL 

Irrespective of whether, as here, Johnson had the absolute right to substitute Mathews out of the 
proceeding under Cal. Code of Civ. Proc. §284(1) or whether anyone could conclude that Mathews 
should have still filed a motion to permit his substitution out of the case under the circumstances 
that attended this litigation, Mathews was fully justified in withdrawing anyway. He was severely 
injured, and was indeed lucky to survive his accident without more disabilities. in addition, he 
developed pneumonia. His physical problems, particularly his ulcerous right leg, persisted at least 
as late as July 22, 1996. However, in deliberating the question of sanctions, the Superior Court 
goes so far as to question the rate of speed at which Mathews was driving his motorcycle and the 
extent to which he was the one at fault. Certainly no one can go so far as to suggest that Mathews 
staged the entire incident. No matter whether Mathews could have in any way contributed to the 
event,  the  fact  remains  that  he  was  the  victim  of  an  accident  that  caused  substantial  pain  and  
hardship to Mathews for a considerable number of weeks and even months and which played havoc 
with his law practice. And it was not only the trauma of the accident itself that affected Mathews 
but also the pneumonia he later developed. It is clear that the Superior Court has all but ignored 
the affect of the physical injuries Mathews suffered. 

*22 VI THE SUPERIOR COURT HAS ALSO FAILED TO PROPERLY WEIGH MATHEWS' CALENDAR 
CONFLICTS AND THE QUINTERO CASE 

Not only does the Superior Court minimize the affects of Mathews' motorcycle injuries and 
pneumonia, but also the Superior Court ignores the policies that courts are to follow in prioritizing 
the trying of criminal cases over civil cases. The Superior Court was disturbed that, after Mathews 
returned to his practice and rescheduled his appointments, he spent two weeks trying the Quintero 
Case beginning on May 2, 1996, and that, after a hung jury result, retried it beginning in late July 
1996. Although the Superior Court never fully explains its concern, it evidently feels that, if 
Mathews  was  able  to  try  the  Quintero  Case,  he  should  be  equally  able  to  remain  as  Johnson's  
counsel at least for enough time to allow his deposition to proceed if not to then appear at a 
scheduled trial. This totally ignores two points which Mathews raised. First, Mathews should never 
have tried the Quintero Case and by all rights should have withdrawn from that case too for his 
own personal health reasons. Substantial medical testimony corroborates that Mathews was 
suffering ill effects from his accident and his pneumonia and he was seriously jeopardizing his own 
health by doing so.  See the Declarations of  Drs.  Vogelsang and Houston, Mathews'  adversary at  
the trial, Droeger, and Quintero's uncle, McCombs. However, if even one concludes that Mathews 
was foolhardy to take on Quintero's defense, in all fairness to Mathews, he should not be 
condemned if *23 he put himself at risk in responding to Quintero's plight. Quintero had been in 
custody for several  months waiting for his  murder trial,  and Mathews felt  his  withdrawal  for that 
case too would exacerbate his client's suffering. 

Mathews' decision to follow through with his representation of Quintero is a full recognition of the 
prioritization of criminal cases. Nothing is clearer than a court's constitutional duty to protect the 
rights of criminal defendants. The Sixth Amendment of the United States Constitution provides in 
part:  “[I]n  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a  speedy  and  public  
trial...” Article I, §15, Clause 1, of the California Constitution gives the defendant in a criminal 
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cause “the right to a speedy and public trial.” So also, §686(1)  of  the  California  Penal  Code 
provides in part that in a criminal trial the defendant is entitled to a “speedy and public trial.” 

The  inference  to  be  drawn  from  the  Superior  Court's  Order  and  its  deliberation  over  Mathews'  
sanctions is that Mathews had the duty to continue to represent Johnson either in lieu of 
representing Quintero or in addition to representing Quintero. Neither alternative is tenable. in 
view of the prioritizing of criminal cases in the proper administration of justice, no one can 
seriously contend that Mathews should have given preference to the Abdool Case instead of the 
Quintero Case, abandoned Quintero and thereby extend Quintero's incarceration. This would cause 
serious problems in the Los Angeles Superior Court trying the Quintero Case. It would also impact 
Quintero's right as a criminal defendant to a speedy trial. *24 And to require Mathews to continue 
with representing Johnson after attending to the Quintero trial is no answer either, because 
Mathews  continued  with  trying  the  first  Quintero  Case  against  his  better  judgment  and  medical  
advice. It is hardly fitting to punish Mathews for doing this. In either case, the Superior Court is 
ignoring the constitutional and statutory provisions that place criminal defendants in a preferred 
status or civil defendants. In bringing about the sanctions Order here, the Superior Court seems to 
be basing its action against Mathews on his failure to prefer or equate his representation of 
Johnson over that of Quintero. 

From the above, the Superior Court improperly placed Mathews' obligation owed in the Abdool 
Case as either greater or equal to the Quintero Case. Such a conclusion also constitutes a 
miscarriage of justice. 

VII MATHEWS SHOULD NOT BE HELD RESPONSIBLE FOR ANY TRIAL DELAYS AGAINST THE 
BACKGROUND OF THE INTENSE STRUGGLE BETWEEN THE OTHER PARTIES 

Finally, the record demonstrates that the litigants have engaged in an unusually bitter legal 
struggle in which discovery abuses have been commonplace, particularly if one concludes that the 
Superior Court's other sanction orders are valid. If the other sanction orders are not valid, then it is 
a case in which the Superior Court has overreacted in a desperate attempt to control the hostility 
already engendered between the parties. Either way, it is unfair to condemn Mathews in the event 
the trial was delayed. At *25 one time the trial was scheduled for March 5, 1996. It was still about 
a  month  away  from  trial  when  Mathews  was  sanctioned.  The  point  of  this  is  that  Mathews'  
withdrawal at the very least contributes very little to these delays in view of all the other motions 
and  ex  parte  applications  with  which  the  Superior  Court  has  dealt.  The  delays  in  the  trial  were  
virtually all caused by the litigants themselves. Accordingly, unclean hands on the part of the 
litigants abound. If  they have made their  bed that way, they should lie  in it.  The Superior Court  
may well have been concerned in using sanctions as a weapon in trying to control the litigants. 
However, it should not have made Mathews the scapegoat. 

Finally, although the Superior Court seems to have harbored a suspicion that Mathews was in some 
type of complicity with Staton in manipulating the proceedings and delaying Johnson's deposition, 
and although Staton was originally cited with Mathews in the July 31, 1996, Order to Show Cause 
(VIII-3074), Staton has been exonerated. Certainly, if there is any basis for concluding that 
Mathews and Staton acted jointly in some misconduct, if Staton is found blameless, Mathews is 
also blameless. 

 
CONCLUSION 

 

For all the above reasons, the sanctions Order against Mathews cannot stand but should be 
reversed.  It  lacks  a  clear  recitation  of  conduct  which  justifies  the  Order,  particularly  for  such  a  
heavy fine against a single practitioner. More than that, however, there is nothing to form a proper 
basis for the Order in view of Mathews' severe health problems, his devoting his limited energies to 
an *26 incarcerated criminal defendant, and in view of Johnson's unlimited right to terminate his 
relationship with Mathews. Mathews simply took stock of his poor health, and decided to use his 
limited energies to the protection of Quintero. Also, trying to service a case about 175 miles distant 
from his office would prove too difficult in the long run. He actually did the superior Court a favor in 
substituting out. He should not be condemned for doing so. 
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*1 STATEMENT OF THE CASE 

Appellants are the Plaintiffs and the Plaintiffs' lawyers in the trial court below. Respondents are the 
Defendants and Respondent Michael Jackson is also a Cross-Complainant below. 

This appeal is apparently taken from two orders imposing monetary sanctions on Appellants 
(Appellants' Opening Brief, hereinafter A.O.B., ¶1) although. Appellants have not filed or presented 
the orders to this Court[FN1]: 

FN1. Appellants have failed to comply with numerous California Rules of Court, including 10(c), 
5.1(i)(1) and (2), 13 and 15. They have also made blatant misrepresentations to this Court. These 
matters are the subject of the Omnibus Motion for Dismissal of Appeal filed concurrently herewith. 

1. An order of May 24, 1996, imposing sanctions in the amount of $2,000 against Appellants for 
lying about the existence of, and failing to produce documents pursuant to, a subpoena, 
compliance with which had been ordered on March 25, 1996; 

2. An order of July 23, 1996, imposing sanctions in the amount of $8,970.50, plus additional court 
reporter fees and costs in an amount to be established, for “obstructionist” tactics during the court 
ordered re-opened deposition of Adrian McManus[FN2]. 

FN2. Thereafter, prior to trial and during trial, Appellants were sanctioned several additional times 
for lying to the court, perjury by each of the Appellants, collusion by their lawyers, destruction and 
spoliation of evidence, failure to make discovery and for violation of court orders. 

There are three additional appeals presently pending, B105480, B106880, B108051 and one 
recently filed that has not been assigned a number as of this writing. In addition, the jury returned 
a verdict on March 16, 1997, for Respondents. We respecfully ask this court to take judicial notice 
of said matters. 

A  Notice  of  Appeal  was  filed  on  July  23,  1996,  and  a  Notice  to  Proceed  under  California  Rule  of  
Court 5.1 was filed on August 2, 1996. (Appellants' Appendix, hereinafter “AA,” 651 and 654) 

 
*2 THE STANDARD OF REVIEW ON APPEAL 

 

The standard of review of sanction orders is whether or not there has been an abuse of discretion. 
( Hedley v. Ruchti (1993) 12 Cal.App.4th 1553, 1601 [16 Cal.Rptr.2d 151].) The Appellant has the 
burden of showing that the lower court abused its discretion. ( Alliance Bank v. Murray (1984) 161 
Cal.App.3d 1, 10 [207 Cal.Rptr. 233]; citing Scherrer v. Plaza Marina Coml. Corp. (1971) 16 
Cal.App.3d 520, 524 [94 Cal.Rptr. 857].) In reviewing discovery sanctions, the appellate court will 
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reverse  only  when  it  is  shown  that  the  trial  court's  decision  was  “  ‘arbitrary,  capricious  or  
whimsical...’ ” ( Hedley v. Ruchti, supra, at 1601; quoting Alliance Bank v. Murray, supra, at 10.) 

 
APPEALABILITY 

 

Appellants appeal from two separate sanctions orders. The first discovery sanctions order in the 
amount  of  $2,000.00  was  issued  from  the  bench  on  May  24,  1996.  (Reporter's  Transcript,  
hereinafter “R.T.,”, 92.) This first order was based on Appellants' lying about and failure to comply 
with the trial court's orders compelling Appellants' counsel to produce documents pursuant to the 
subpoenas duces tecum served on Appellants Barber and Gray and Ring. (AA, Vol. I, 186-195; Vol. 
I,  270, ¶ 2) The order was entered on May 24, 1996[FN3] and payment was stayed until  July 12, 
1996. (AA, Vol. III, 585-586.) This order is non *3 appealable under Code  of  Civil  Procedure  §  
904.1(a)(12) since  it  is  for  less  than  $5,000.  Rail-Transport Employees Assoc. v. Union Pacific 
Motor Freight, (1996) 46 Cal.App.4th 469 [54 Cal.Rptr. 713] (under § 904.1(a)(12) only discovery 
sanctions orders in excess of $5,000 are appealable); Ballard v. Taylor, (1993) 20 Cal.App.4th 
1736 [25 Cal.Rptr. 384] (prior to amendment of § 904.1, all discovery sanctions were non-
appealable). 

FN3. Appellants have failed to comply with California Rules of Court 5.1, 13 and 15 and have not 
submitted  a  copy  of  this  order.  They  have  also  omitted  from  the  Reporter's  Transcript  any  
reference to the actual findings and orders of the trial court. The context of the Reporter's 
Transcript submitted makes it clear that the actual orders were made before the transcribed 
portion begins. (See, R.T. 83-94) 

The second discovery sanctions order is in the amount of $8,970.50 which was issued from the 
bench on July 23, 1996. (R.T., 180-185.) That sanction order does come within the exception to 
the code. The appeal from the $2,000 sanction order should be dismissed and sanctions should be 
assessed against appellants for their frivolous appeal of that order. 

 
STATEMENT OF FACTS 

 
I. THE SANCTIONS FOR FAILURE TO PRODUCE DOCUMENTS. 

On January 30, 1996, the Respondents in this case learned that the Star Magazine had published in 
its February 6, 1996 issue an article entitled “Michael Jackson's Bizarre Marriage: What Really Went 
On Behind Closed Doors” based on an interview of the five Appellants in this case and featuring 
their pictures. (AA, 211.) 

Respondents immediately brought the Star article to the attention of the Court on January 31, 
1996, at a hearing on Respondents' motion to compel deposition of Kassim Abdool and Timothy 
McManus. (AA, 211.) The Court indicated that discovery about the Star article and media contacts 
was a permissible area of discovery. (AA, 211.) 

On February 7, 1996, the tabloid television magazine “Inside Edition” featured an interview of 
Sandi Domz covering the same *4 matters  as  the  Star  Article.  (AA,  211-212.)  Sandi  Domz was  
interviewed at the Santa Barbara Courthouse and at her counsel's office. (AA, 222.) 

Respondents conducted discovery relating to the Star article and any other media contacts as soon 
as practicable. They utilized all available means of discovery out of an abundance of caution. 
However, Appellants stonewalled every effort to obtain discovery in this area. (AA, 212.) 

On February 9, 1996, Respondent Michael Jackson propounded a Demand for Production of 
Documents on Melanie Bagnall, Ralph Chacon, Kassim Abdool, Adrian McManus and Sandi Domz 
asking for the production of certain publications. Respondent Jackson also propounded special 
interrogatories covering the same subject matter, on each individual Appellants. Appellants served 
their response to the Requests for Production of Documents on March 4, 1996, and their Responses 
to the Special Interrogatories on March 14, 1996. These responses contained only objections. In 
addition to boiler plate objections, Appellants objected on the ground that 
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“... it calls for the production, identification and/or disclosure of any documents after the date set 
for the discovery cut-off in this action.” (AA, 202-203,) 

It was revealed during depositions that counsel for Appellants were directly involved in setting up 
the interview for the Star article and Inside Edition. (AA, 239.) Therefore, on February 15, 1996, 
Respondents served two subpoenas for the Production of Business Records on the Law Offices of 
Michael P. Ring & Associates and on the Law Offices of Barber & Gray, respectively. (AA, 186-195.) 
Said subpoenas ordered the two law offices to produce a *5 series of documents pertaining either 
to the Star article, the Inside Edition interview or any other media contact. The documents 
requested were to be produced on March 1, 1996, to the deposition officer, the U.S. Photocopy 
Service. (AA, 186, 191.) 

On or about March 2, 1996, the day after that designated for the production of the subpoenaed 
records,  the  Law  Offices  of  Michael  P.  Ring  &  Associates  and  the  Law  Offices  of  Barber  &  Gray  
mailed to the deposition officer, but not on Respondents, two pleadings entitled “Objections of 
Custodian of Records of Law Offices of Michael P. Ring & Associates” and “Objections of Custodian 
of Records of Law Offices of Barber & Gray”. (AA, 242-247) The envelopes containing the papers 
were postmarked March 2, 1996 and the papers were received by U.S. Photocopy Service on March 
4, 1996. (AA, 244, 247). The two law offices objected to the subpoenas on the ground that they 
were  defective  for  failure  to  check  the  boxes  under  item  1  and  for  failure  to  comply  with  the  
consumer notice requirements. 

Meanwhile, Respondents attempted to elicit information about the Star Article, the Inside Edition 
segment and any other contact with the media during the depositions of Kassim Abdool, Melanie 
Bagnall and Sandi Domz. (AA, 212.) Respondents encountered an extraordinary amount of 
resistance  on  the  part  of  the  deponents.  (AA,  212.)  The  testimony  of  the  Appellants  was  
interrupted  by  countless  conferences  between  Appellants'  counsel  and  Appellants.  (AA,  212.)  In  
addition, all of the Appellants deposed claimed they could not recall any specifics. (AA, 214-241.) 

On  March  13,  1996,  Appellants  filed  a  “brief”  regarding  the  subpoenas  duces  tecum.  (AA,  175-
200.) Respondents filed their *6 opposition on March 25, 1996. (AA, 201-267.) On March 25, 
1996, the Court heard argument and ordered that Appellants' counsel comply with the subpoenas 
issued to them relating to transactions with the news and entertainment media and further ordered 
that all materials be hand delivered by March 29, 1996. (AA, 270.) The documents delivered 
pursuant to the order were obviously incomplete. (AA, 27-273.) 

Appellants continued to deny that there were any other documents. Appellants faxed two letters 
claiming  that  all  documents  in  their  possession  had  been  produced.  (AA,  280-282.)  On  April  5,  
1996,  Respondents  made  a  further  ex  parte  application  for  compelling  compliance  with  the  
subpoenas duces tecum, and sought $1,500 in sanctions. (AA, 268-276.) Appellant Ring even filed 
a declaration under penalty of perjury that all documents had been produced. (AA, 277-279.) 

By  May  17,  1996,  Respondents  had  obtained  concrete  evidence  that  Appellants  had  lied  about  
possessing additional documents. On that day, Respondents filed a supplemental declaration in 
support of the motion to compel compliance by Appellants' counsel with the subpoenas duces 
tecum. (AA, 283-344.) The supplemental declaration disclosed evidence that Appellants' counsel 
had withheld numerous documents concerning correspondence with members of the tabloid media. 
(AA, 283-286.) Included in these withheld documents was at least one sketch of Elvis Presley by 
Michael Jackson, which Appellants Adrian McManus had stolen from Mr. Jackson. (AA, 287.) The 
motion to compel included a request for $5,000 in sanctions for attorney's fees on the motion to 
compel. (AA, 286.) 

*7 On May 24, 1996, the Court heard Respondents' motion to compel. (R.T., 83-92.)[FN4] The Court 
granted the motion and awarded $2,000 in sanctions, which were stayed until July 12, 1996. (R.T., 
92.) 

FN4. Again, however, Appellants omitted the portion of the transcript during which the trial court 
made its findings and rulings on Respondents' motion. Since it was granted, the record before this 
Court can only leave the conclusion that the trial court made adverse findings, that is that 
Appellants lied and perjured themselves when denying that they had any additional documents. 



Respondents have sought leave of this Court under California Rule of Court 5.1(j) for the 
preparation of additional transcripts which will bear this assumption out. 

II. THE SANCTIONS FOR THE DEPOSITION OF ADRIAN MCMANUS. 
A. THE COURT REOPENED THE MCMANUS DEPOSITION 

At the May 24, 1996 hearing, the Court also re-opened discovery .to permit Respondents to take 
the deposition of Adrian McManus. (R.T., 89.; AA 345-381.) Respondents' motion to reopen 
pertained to two areas: (1) discovery of materials stolen from Respondents by Appellants; and (2) 
contacts with the tabloid media. These two areas were opened up because Respondents had caught 
Appellants lying about a particular sketch and a particular contact with one tabloid media broker. It 
was not the intention of the motion or the trial court to limit the questioning to the precise 
purloined sketch and one conversation which Respondents already knew about and which formed 
the basis for further inquiry. 

The necessity to reopen McManus' deposition became apparent during the deposition of tabloid 
media broker Gary Morgan. Mr. Morgan revealed that Ms. McManus provided him with an original 
(stolen) sketch of Elvis Presley, drawn by Mr. Jackson, which appeared in a tabloid magazine. (AA, 
320) In addition, Mr. Morgan *8 testified that the February 6, 1996 Star tabloid magazine article 
contains quotes from McManus that were not obtained by him. (AA, 364) Peter Burt wrote the 
February  6,  1996  article  and  based  upon  Morgan's  testimony,  spoke  directly  with  McManus  or  
completely made up certain quotes attributed to McManus in the article. (AA, 371) In any case, the 
need to question both Appellant McManus and Burt became evident. 

Respondents filed a motion with the Court for permission to depose McManus and Burt. (AA, 345-
387) No opposition was submitted by the Appellants. The Court granted the motion during the day-
long session on May 24, 1996. (R.T., 89.) 

Appellants' counsel asked the Court to order that Respondents not be allowed to examine McManus 
about “everything under the sun.” The Court stated that the deposition would be limited and 
defense counsel agreed. (R.T., 89.) Although the Court did not specify the limitations of McManus' 
further deposition, a review of the hearing transcript and Respondents' moving papers indicates 
that the trial court meant to restrict examination to discovery previously thwarted by appellants' 
lies and deception including documents not turned over and contacts with the tabloid media. 

Pursuant to the Court's order, Appellant McManus' continued deposition occurred on Monday, June 
24, 1996 at 10:00 am in Santa Barbara. Before that date Respondents learned about other tabloid 
media contacts by the Appellants. Appellant McManus (as well as Appellants Abdool, Bagnall and 
Chacon) had extensive conversations with Victor Gutierrez, a so-called journalist Who intended to 
self-publish a book full of “gossip” about Michael Jackson. Mr. Gutierrez's book, which was 
published in Spanish before the McManus *9 deposition, was replete with verbatim quotes 
attributed to the Appellants. Appellant McManus, herself, is quoted on the dust jacket of the book. 
(AA, 469) 

Appellants' counsel, Mr. Ring and Mr. Francis, obstructed the deposition and attempted to limit the 
questioning to two questions: (1) Did McManus have any contact with Peter Burt; and (2) How did 
McManus obtain the one sketch that was already discovered? 

B. THE MORNING SESSION 

Kelly Francis represented McManus during the morning session of her deposition on June 24, 1997. 
He began the morning session by claiming that the deposition was limited to two issues: (1) the 
Elvis  Presley  sketch,  and  (2)  her  contacts  with  Peter  Burt.  To  no  avail,  Respondents  attempted  
several times to meet and confer with Mr. Francis to resolve the dispute. (AA, 419.) 

Appellant McManus refused upon instruction of counsel to answer approximately 78 questions 
during the morning session of her deposition. McManus testified that she had no contact with Peter 
Burt. (AA, 419-420.) Mr. Francis then effectively shut down the questioning, refusing to allow 
questions regarding her denial of contact with Peter Burt, her recollection of other quotes and of 
the existence of the Morgan-interview transcript, that her counsel claimed he destroyed. Several 
times, Mr. Francis stated that the Peter Burt issue was over, and if Respondents wanted to question 



Ms. McManus about the sketch, to go ahead. Tellingly, this is what happened when defense counsel 
attempted to question McManus about the stolen sketch: 

“Q. BY MR. COCHRAN: Where is the sketch you took from the ranch? 

*10 MR.  FRANCIS:  Are  you  referring  to  the  sketch  given  to  Mr.  Morgan?  Is  that  what  you  are  
referring to? 

MR. COCHRAN: If there are others, I want to know about them, too. 

MR. FRANCIS: I don't know. Which one are you referring to when you say “the sketch”? 

MR. COCHRAN: How many sketches do you have? 

MR. FRANCIS: What was your question? 

MR. SANGER: Mr. Francis, you are incredibly obstructionist here. You just told us that this was -- 
you told us that this was limited to finding out about the sketch. Mr. Cochran just asked about the 
sketch. Would you like us to go back to Judge Canter and ask him to tell us what sketch we are 
talking about? 

MR. FRANCIS: Do you know which sketch they're talking about? 

MR. COCHRAN: Sure she does, man. She was in court that day. 

Q. You know what sketch we're talking about, right? 

MR. FRANCIS: The sketch purportedly of Elvis, purportedly drawn by Mr. Jackson? Yes or no? 

Q. BY MR. COCHRAN: Do you know what sketch we're talking about? 

A. The sketch I found in the trash. 

Q. Is that the only sketch there is? 

A. That's what I found in the trash. 

Q. Do you have any other sketches? 

MR. FRANCIS: Objection; exceeds the scope of permissible discovery as allowed by the Court. 
Instruct the witness not to answer.” (AA, 427.) 

*11 Shortly before noon, Mr. Francis asked to break for lunch early. (AA, 437) 

C. THE AFTERNOON SESSION 

During the afternoon session, Appellant Ring appeared for the deposition. Mr. Francis did not return 
for the remainder of  the deposition.  Appellant Ring said at  first  that he was altering Mr.  Francis'  
position in the morning session, and that McManus could respond to some of the 78 questions she 
previously refused to answer. Mr. Ring stated that Respondents could ask McManus about 
statements  she  made  in  all  of  the  articles  that  Gary  Morgan  had  produced.  Respondents  then  
requested that Appellants pay for an expedited transcript of the morning session and to continue 
the deposition to that Wednesday, so that all of those questions could be asked again. Appellant 
Ring refused. 

Despite the purported offer to cooperate, Appellant Ring instructed Appellant McManus to refuse to 
answer at least sixteen more questions including questions about Appellants' contacts with Victor 
Gutierrez of which Respondents had just learned.[FN5] Then, after being prompted by Appellant 



Ring, McManus ended the deposition early (before 4:00 pm) stating that “Enough's enough. Time 
to  go  home,”  and  “I'm  tired  and  I'm  hungry.  I  want  to  go  home.  My  back  hurts,  too.”  (AA,  
469.)[FN6] 

FN5. Most of these questions included the circumstances surrounding her interviews with Gary 
Morgan; whether she thought about the confidentiality agreement when she submitted to 
interviews by Gary Morgan; some questions regarding her contacts and other Appellants' contacts 
with Victor Gutierrez and, any discussions with her lawyer/agent about selling her story. (See: e.g., 
AA, 449-50, 455-457, 463, 465.) 

FN6. For approximately twenty minutes after the questioning of McManus, counsel attempted to 
meet and confer regarding the issues raised during this deposition and with regard to continuing 
McManus' deposition. Mr. Ring stated that he stood by Mr. Francis' position in the morning session, 
would not agree to pay for the cost of an expedited transcript from the morning session and would 
not agree to continue McManus' deposition to dates that were acceptable to Respondents. Thus, 
Mr. Ring and his client, McManus shut down her deposition without resolving the issues. 

*12 D. THE HEARING 

On July 12, 1996, the parties appeared in court to discuss the conduct of the McManus deposition, 
among other issues. The Court viewed a videotape of two brief portions of the deposition (quoted 
above).[FN7] After viewing the first segment, the Court exclaimed in exasperation, “I don't need to 
hear  any  more.  Done.”  (R.T.,  99.)  The  Court  viewed  the  second  clip,  and  stated,  “I've  heard  
enough. This is -- I'm going to tell you now this is clearly obstructionist. I don't even want to hear 
argument. I'm going to impose sanctions on you. (R.T., 99-100.) 

FN7. The videotape is the subject of respondents' concurrent motion to augment the record 
pursuant to California Rule of Court 12(a) and case law. 

The Court directed respondents to submit a cost bill to support an award of sanctions, including 
attorneys' fees. (R.T., 100.) The cost bill was filed July 19, 1996, seeking $11,482 in fees and costs 
related to the McManus deposition. (AA, Vol. III, 589-594.) 

On July 23, 1996, the Court held a hearing on the amount of sanctions. Appellants' counsel, 
Michael Ring, apologized to the Court for the conduct of his associate, Mr. Francis, at the McManus 
deposition, stating “He's got a lot to learn.” (R.T., 145-146, 152-153.) Even though Appellant Ring 
did  not  accept  responsibility  or  and  blamed Mr.  Francis,  the  trial  court  accepted  Mr.  Ring's  *13 
statement as an apology. (R.T., 158-159.) At the conclusion of the argument, the Court stated: 

“I believe, from what I saw on the video and from what I've heard in argument, and what little I 
have read of the exhibits that have been set before me, that it was -- Mr. Kelly Francis is just going 
to  have  to  learn.  If  it's  at  your  expense,  it's  at  your  expense.  This  isn't  the  first  time  that  he's  
blocked the proceedings and caused a great deal of commotion.” (R.T., 180.) 

The Court addressed each element of fees and costs in the cost bill, refused to award some of the 
requested costs, and ultimately awarded sanction in the amount of $8,970.50. (R.T., 180-185.) 

 
ARGUMENT 

 
III. THE SANCTIONS ORDER ENTERED ON MAY 24, 1996 FOR $2,000 IS NOT APPEALABLE. 

Appellants were ordered to pay $2,000 in sanctions by the Honorable Zel Canter on May 24, 1996. 
(R.T., 83-92) They seek to appeal this as well as the $8,970.50 sanctions order which was entered 
on July 23, 1996 for different obstructionist conduct. 

Pursuant to California Code of Civil Procedure section 904.1(a)(12): 
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“An appeal may be taken from a Superior Court in the following case: ... (12) from an order 
directing payment of monetary sanctions by a party or an attorney for a party if the amount 
exceeds five thousand dollars ($5,000).” 

In Rail-Transport Employees Association v. Union Pacific Motor Freight[FN8] (1996)46 Cal.App.4th 
469, 473 [54 Cal.Rptr.2d 713, 716] the court analyzed the legislative history of California Code of 
Civil Procedure section 904.1 and concluded that appeals from *14 sanctions orders for less than 
five thousand dollars may only be taken upon the conclusion of the case as part of an appeal on 
the  merits  of  the  action  or  by  way  of  extraordinary  writ.  The  Court  stated:  “That  is,  the  vast  
majority of discovery sanctions will not reach the $5,000 threshold and therefore are unappealable. 
However, those cases involving misuse of the discovery process which result in sanctions exceeding 
$5,000 are reviewable by direct appeal.” Id. at 475. Thus, only sanctions orders for $5,000 or more 
may be taken by way of direct appeal. 

FN8. Appellants cite this case and misrepresent to this Court the proposition for which it stands. 
(A.O.B., Page 2). 

The appeal  from the sanctions order of  $2,000 entered by the Honorable Zel  Canter on May 24, 
1996, must be dismissed as frivolous pursuant to California Code of Civil Procedure section 
904.1(a)(12)and well settled case law. 

IV. APPELLANTS WERE PROPERLY SANCTIONED $2,000 FOR LYING ABOUT EVIDENCE AND FOR 
THE FAILURE TO PRODUCE SUBPOENAED DOCUMENTS. 
A. THE SUBPOENAS WERE PROPERLY ISSUED 

In their subpoenas, Respondents sought the production of records relating to an article in the 
tabloid magazine The Star,  to an interview by the tabloid television magazine Inside Edition and 
possibly contacts with other publications and media for the sale of information regarding Michael 
Jackson. These subpoenas were served because Respondents discovered on January 31, 1996 and 
thereafter that the Appellants sold information about Michael J. Jackson to at least The Star and 
Inside Edition and possibly other media organizations. The subpoenas sought records specifically 
from  the  Law  Offices  of  Michael  P.  Ring  &  Associates  and  Barber  &  Gray  because  some  of  the  
Appellants revealed during their depositions that counsel for Appellants were directly involved in 
setting up *15 the interviews for the Star article and Inside Edition in an attempt to raise funds for 
the litigation. (AA, 473.) 

Special procedures are required for the production of personal records of a consumer to protect the 
consumer's right to privacy by giving him or her the opportunity to move to quash the subpoena 
before the production of the records. (Code of Civil Procedure section 1985.3(e)). However, before 
the special procedures apply to a particular case, the records sought must be “personal records” 
within the meaning of  Code of  Civil  Procedure Section 1983.5(a)(1).  The records requested here 
were not personal records within that definition. 

Personal records means records pertaining to a “consumer” maintained by an individual listed in 
1985.3(a)(1). Attorneys are listed, however, in the present case, the Law Offices of Michael P. Ring 
& Associates and of Barber & Gray were not acting as attorneys for the Appellants but as a party to 
the transaction and/or business agent for the Appellants. The lawyers were parties to the 
transaction and received money to cover expenses related to this litigation that they would 
otherwise have had to cover themselves. 

It also appears that Appellants' counsel were acting as business agent for the Appellants to obtain 
on their behalf the lucrative interviews we know of and possibly others. Business agents and 
parties to a transaction are not covered by Code of Civil Procedure Section 1985.3(a)(1). Records 
belonging to a lawyer who makes a media contract to his own benefit are not attorney/client and 
therefore not personal to the erstwhile clients. Since the records sought were not attorney/client 
*16 records, no notice to consumer was necessary and the subpoenas were not defective. 

In addition, the Consumer Notice would have required an idle act since the attorneys were 
presently representing these clients in the very action in which the subpoenas were issued. In fact, 
the need for the subpoenas at all was occasioned by the bad faith failure to make discovery by 
Appellants and their counsel at that time. 
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Further, in the event that the trial court found that a notice to consumer was necessary in this 
case, Respondents requested that the court exercise its discretion under Code of Civil Procedure 
Section 1985.3(h) and either waive the notice requirement altogether or shorten the time for 
reservice of the deposition subpoenas. 

“Upon good cause shown and provided that the rights of witnesses and consumers are preserved, a 
subpoenaing party shall be entitled to obtain an order shortening time for service of subpoena 
duces tecum or waiving the requirements of subdivision (b) where due diligence by the 
subpoenaing party has been shown.” 

B. EVEN IF THE SUBPOENA WERE DEFECTIVE, APPELLANTS WERE SANCTIONED FOR LYING TO 
THE COURT AND COUNSEL ABOUT THE iEXISTENCE OF THE DOCUMENTS 

The Court ultimately did order production of the documents pursuant to the subpoenas, as it was 
permitted to do by law and under its discretion. Appellants were properly sanctioned for failing to 
comply with that order. See, Ruvalcaba v. Government Employees Ins. Co., (1990) 222 Cal.App.3d 
1579, 1583 [272 Cal.Rptr. 541] (court  has  authority  to  impose  monetary  sanctions  if  party  *17 
disobeys a court order to respond to a request for production of documents). 

Even  if  the  trial  court  erred  in  ruling  that  Appellants  Ring,  Barber  and  Francis  were  obligated  to  
comply with the subpoenas due to the lack of  a consumer notice,  it  is  no defense to the $2,000 
sanctions imposed. Appellants have no right to lie and commit perjury in resistance to a direct 
court order whether or not that court order is technically correct. 

Here, the $2,000 sanctions were imposed after Appellants maintained through correspondence, 
including letters containing “Rambo” type language, and a declaration under penalty of perjury that 
they had provided Respondents with copies of all documents required by the subpoena 
(Respondents' Appendix, passim; AA, 277-282)[FN9]. Appellants now cite the same self-serving 
perjurious documents in their Opening Brief to mislead this Court. Appellants fail to apprize this 
Court of the fact that the trial court found those very statements to be false and perjurious and fail 
to include or cite to the record wherein the court made such findings. Appellants also continue to 
make those same self-serving assertions in their  brief  despite the fact  that it  was well  known by 
the  time  of  the  filing  of  the  brief  that  they  had  been  caught  at  withholding  the  Michael  Jackson  
sketches and notes and the nineteen page single-spaced transcripts by the media broker and 
handwritten notes by Appellants thereon. 

FN9. A Respondents' Appendix was necessary because Appellants intentionally omitted key Exhibits 
from Respondents' moving papers in Appellants' Appendix. 

V. SANCTIONS FOR THE MCMANUS'S DEPOSITION WERE JUST AND PROPER 

*18 Respondents  requested  that  McManus'  deposition  be  reopened  because  she  had  talked  of  
people.from the tabloid press. She had made reckless statements about Michael Jackson's personal 
life and about the Neverland Valley Ranch, according to the press. She either did or did not have a 
copy of a transcript of what she told one tabloid media broker (Gary Morgan). She either did or did 
not have items which she took from the Ranch. Respondents were allowed to find out about all of 
it. That is what the Court ordered. 

However, at the re-opened deposition of Ms. McManus, her counsel, Mr. Francis, would not even 
allow Respondents to ask McManus about her denial of contacts with Peter Burt. Mr. Francis simply 
cut off the questioning after McManus denied speaking with Burt.[FN10] Likewise, Appellant Ring 
arbitrarily limited examination on probative matters. However, Appellant Ring and Appellant 
McManus simply shut down the deposition. This total refusal to proceed is what caused 
Respondents to ask the court for an order compelling her to continue. 

FN10. McManus' denial created a discrepancy between McManus' testimony and Mr. Morgan's, and 
made her recollection of the other quotes, and the transcript (which Appellants' counsel threw 
away) all relevant. Mr. Burt's attorney did not corroborate McManus' denial of contact with Mr. 
Burt. Instead, he invoked the shield law and attempted to prevent Respondents' from taking Mr. 
Burt's deposition. (AA, 476-492.) 
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At the May 24, 1996 hearing, the Court ruled that it was necessary to continue the deposition of 
McManus  because  statements  she  made  to  the  media  were  relevant,  at  the  very  least  to  show  
Appellants' bias, prejudice and motives to bring this lawsuit, per Evidence Code § 780. (R.T., 1-94) 
Respondents also wished to depose McManus to discover any violations of the protective order. 
*19 The Court did not restrict the deposition to two basic areas, i.e., whether McManus had 
contact with Burt, and whether she stole the sketch of Elvis Presley. According to the Appellants' 
interpretation of the Court's order, the Respondents would have to seek relief from the Court to 
question McManus about every media contact discovered between the hearing of the application 
and McManus' deposition. This is not what the Court intended. 

The Court intended this deposition to cover all of McManus' relevant media contacts. These 
contacts include her conversations with Mr. Morgan and Mr. Burt; others of whom Respondents 
have recently learned; and any others whom Respondents do not know about yet. The Court 
indicated that it was concerned about the effect these media contacts will have on Respondents' 
ability  to  have  a  fair  trial,  i.e.,  the  effect  on  the  jury  pool.  The  Court  said  repeatedly  that  the  
Appellants' media contacts were relevant. Thus, Respondents were entitled to follow up on these 
contacts through discovery in order to have a fair trial. 

Appellants misquote the law. Ghanooni v. Super Shuttle (1993) 20 Cal.App.4th 256 [24 Cal.Rptr. 
501] does stand for the proposition that “discovery sanctions under the discovery statute are 
reasonable if they include costs incurred in preparing a motion and attending the hearing, but that 
further sanctions are unreasonable.”. (A.O.B. 18) In fact, the court in Ghanooni holds that an 
amount levied as a pure punitive measure is improper but that (under Code of Civil Procedure 
2023) “The court may impose a monetary sanction ordering that one engaging in the misuse of the 
discovery process, or any attorney advising that conduct, or both pay the reasonable expenses, 
including attorney's fees, incurred by *20 anyone as a result of that conduct.” (Emphasis added.) 
That  is  all  the  trial  court  did  here.  The  reasonable  expenses  included  attorneys  fees  and  wasted  
time at multiple deposition sessions which would have concluded long ago had the Appellants and 
their counsel just told the truth. 

A. The Waste of Time and Money Caused by Appellants' Tactics in the Morning Session 

Respondents arranged for the court reporter, a videographer, and at least one of the Respondents 
traveled from Los Angeles to attend this deposition. Mr. Cochran traveled from Los Angeles to take 
this deposition. 

Mr. Francis' tactic of unilaterally limiting the scope of the deposition, and instructing his client not 
to answer 78 questions, resulted in an enormous waste of time and money and violates the letter 
and spirit of the Discovery Act. 

B. The Impropriety of Appellants' Position During the Afternoon Session 

Appellant Ring started the afternoon session by stating that Appellant could answer some of  the 
questions from the morning session, but could not identify specific questions. Since Mr. Francis was 
not present in the afternoon, he could not assist with this endeavor. Nor would Mr. Ring agree to 
pay for an expedited transcript of the morning session so that the questions McManus asked in the 
morning could be asked again. Instead, he arbitrarily limited examination, then ended the 
deposition early, before 4:00 pm. 

*21 C. Appellants' And/or Their Counsel Should Bear the Expense for Time Lost, this Motion and 
Further Deposition Sessions of Ms. Mcmanus 

Appellants and their counsel were properly held to pay the price for their obstructionist tactics. 
Appellants  and  their  counsel  will  properly  be  held  to  bear  the  cost  of  the  court  reporter,  the  
videographer, the original transcript for the wasted day of deposition on May 24, 1996, as well as 
for all additional sessions of Appellant McManus' deposition now required as a result of her 
improper refusal  to answer nearly one hundred questions.  (R.T.,  134, 194) Appellants also were 
properly held to bear a portion of Respondents' costs of coming to seek relief. Respondents gave 
notice during the deposition that such sanctions would be sought. (AA, 482.) 
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The Court carefully considered the costs to Respondents as a result of the obstructionist tactics and 
awarded an appropriate amount of sanctions. Appellants cannot be heard to complain -- in direct 
contradiction to the record -- that the sanctions were punitive. On the contrary, each and every 
element of the sanctions award was reviewed and considered by the court: $428.50 for the 
videographer (R.T., 180-181, AA 590); $1,570.50 for the court reporter's expedited transcript 
(R.T., 181, AA 590); $3,282.50 for attorney's fees attending the deposition (R.T., 181-182, AA 
590); $2,340 for reviewing the deposition (R.T., 183-184, AA 590); $1,000 for attending the 
hearing (R.T., 184, AA 590); $140 service fee (R.T., 185, AA 591); $14 filing fee (R.T., 185, AA 
590);  $195  for  preparing  cost  bill  (R.T.,  185,  AA  591).  On  several  of  these  *22 elements e.g. 
reviewing deposition and preparing the cost bill, the Court taxed costs and refused to award the 
requested amounts. 

Appellants were sanctioned for the direct costs of their obstructionist behavior. The Court was well 
within its discretion to award such costs as sanctions. 

D. The Trial Court's Award of the $8,790.50 Sanctions Is Amply Supported by the Record 

Appellants argue that the trial court's sanction order was a penalty for their “obstructionist” 
conduct and acts as a “windfall” for Respondents. (App. Brf., p. 19.) The sanctions were for 
“obstructionist” behavior, which is just what sanctions are designed to deter. However, the amount 
was based soley on the cost to Respondent of havin to deal with that behavior. (RT, 95-192.) There 
was no “windfall,” in fact, to the contrary, Appellants' behavior cost Respondents considerably 
more that they were awarded. (AA, 589-594.) 

Trial court discovery sanctions will be upheld on appeal when the facts support the ruling. ( 
Zimmerman v.  Drexel,  Burnham & Lambert,  Inc. (1988) 205 Cal.App.3d 153, 159 [252 Cal.Rptr. 
115].) And the discovery sanction orders will only be disturbed on appeal when they are arrived at 
from “arbitrary, capricious, and whimisical action.” ( Hedley v. Ruchti, supra, at 1601 [16 
Cal.Rptr.2d 151]; quoting Alliance Bank v. Murray, supra, at 10 [207 Cal.Rptr. 233]) Here, Judge 
Canter's order imposing sanctions was arrived at after a careful review of the discovery abuses, is 
amply supported by the record, and was correct under any standard of review. 

*23 IV. APPELLATE SANCTIONS ARE WARRANTED ON THE GROUNDS THAT THE APPEAL IS 
TOTALLY AND COMPLETELY WITHOUT MERIT AND IS PROSECUTED SOLELY FOR THE PURPOSE OF 
HARASSMENT AND DELAY AND IS, THEREFORE, FRIVOLOUS. 
A. An Appeal Is Frivolous When The Appeal Lacks Merit 

An appeal lacks merit when the appeal is viewed by any reasonable attorney as totally and 
completely lacking merit. (In re Marriage of Flaherty (1982) 31 Cal.3d 637, 650, [183 Cal.Rptr. 
508].)  Appellants'  appeal  from  the  $2,000.00  and  $8,970.50  sanction  orders  is  totally  and  
completely without merit. The entire appela is prepared in a haphazard fashion, the Rules have not 
been followed, there is deliberate deception on the part of Appellants on this Court, and the 
sanctions were more than deserved in the first place. 

B. An Appeal Is Frivolous If Prosecuted For An Improper Motive 

An improper motive is found when the Appellants are seeking to harass the Respondents or delay 
the effect of an adverse judgment. ( In re Marriage of Flaherty, supra, at 650.) Appellants' motive 
is to delay the day of reckoning. 

C. Sanctions Are Warranted Under the Facts of This Case 

Pursuant to California Code of Civil Procedure § 907 and California Rule of Court 26(a), the 
appellate court can and should order sanctions against the Appellants for filing such a blatantly 
frivolous appeal. Appellate courts have found it quite appropriate to impose appellate sanctions 
where counsel is frivolous in *24 appealing trial court sanctions. ( Zimmerman v. Drexel, 
Burnharm & Lambert, Inc. (1988) 205 Cal.App.3d 153, [252 Cal.Rptr. 115].) 
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*1 STATEMENT OF THE CASE 

This Appeal is from a sanction order dated August 24, 1996 by the Honorable Zel Canter imposing 
$24,262.65 in monetary sanctions on Appellant (the “Sanctions Order”). The sanctions were 
imposed for, inter alia, what the trial court characterized as Appellant's “conduct [which] amounted 
to an abandonment of his client” and which “interfered with the processes of [the trial court] and 
the administration of justice, causing unnecessary expense to the litigants ....” 

A  Notice  of  Appeal  was  filed  on  September  11,  1996,  and  a  Corrected  First  Amended  Notice  
Designating Papers and Records for Transcript on Appeal was filed on October 8, 1996. Appellant's 
Opening Brief was timely, but not filed Until April 4, 1997. 
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JURISDICTION 
 

This Court has jurisdiction over this matter by virtue of Code of Civil Procedure Section 
904.1(a)(12). 

 
STANDARD OF REVIEW 

 

The  Sanctions  Order  is  reviewed  for  an  abuse  of  discretion.  “Discovery  sanctions  are  subject  to  
reversal  only  for  ‘arbitrary,  capricious,  or  whimsical  action.’  ”  Estate of Ruchti (1993) 12 
Cal.App.4th 1593, 1601 [16 Cal.Rptr.2d 151]. This Court's review of the facts, moreover, must 
reflect the “interpretation of the evidence most favorable” to the trial court's finding. West Coast 
Development v. Reed (1992) 2 Cal.App.4th 693, 698 [3 Cal.Rptr.2d 790]. 

 
*2 STATEMENT OF FACTS 

 

The plaintiffs filed a wrongful termination action against, inter alia, Michael Jackson and Jerome 
Johnson. Mr. Johnson was initially represented by the same lawyers as Mr. Jackson. After a conflict 
of interest arose, Mr. Johnson hired new counsel, Appellant, who first appeared in the case on April 
12, 1996. (Clerk's Transcript III 760-764).[FN1] 

FN1. Hereinafter, references to the Clerk's Transcript will be referred to as “CT” followed by Roman 
numerals of the transcript's volume, followed by Arabic numbers signifying the page or pages to 
which reference is made. 

Respondents filed an ex parte application to take Mr. Johnson's deposition on April 10, 1996. (CT 
VI 1665-1677). On April 12, 1996, the trial court ordered that Mr. Johnson's deposition be taken 
within ten (10) days. (CT VII 1982). 

On  April  22,  1996,  ten  (10)  days  after  the  April  12,  1996  hearing,  Appellant  informed  the  trial  
court,  during  a  telephonic  hearing,  that  he  was  unavailable  to  proceed  with  the  court-ordered  
deposition of Mr. Johnson and with trial because of injuries sustained in a motorcycle accident.[FN2] 
(Reporter's Transcript 27:5-28:26, 90:27-91:11).[FN3] After Respondents re-noticed Mr. Johnson's 
deposition, the trial court eventually had to order that Mr. Johnson's deposition go forward on June 
25 and June 26, 1996. *3 (Appellant's Opening Brief, hereafter “A.O.B.”, at 11; RT 66:23-67:7). 
Appellant stated that he would be at the June 25-56 deposition “with bells on and everything. I'll 
be there.” (RT 66:23-67:7). In response to Appellant's representations regarding his injuries, the 
trial court not only rescheduled the deposition of Mr. Johnson but continued the trial date, which 
had been scheduled to begin on May 1, 1996. (RT 9:16-21). 

FN2. In interviews with the tabloid television show “Hard Copy” and in declarations filed with the 
trial court, Appellant blamed Respondents for the accident. The trial court pointed out, however, 
that the California Highway Patrol report places blame for the accident on Appellant. (RT 66:10-12, 
94:16-95:5). 

FN3. References to the Reporter's Transcript of the August 13, 1996 hearing, will be referred to as 
“RT” followed by the page number of the transcript and line references preceded by a colon (D ). 

On the date scheduled for Mr. Johnson's deposition, Appellant did not appear. Instead, Mr. Johnson 
appeared, saying only that Appellant was no longer on the case. (RT 33:25-34:28). Rather than file 
an ex parte application requesting to be relieved as counsel of record, Appellant (according to his 
own testimony) simply summoned Mr. Johnson to his office to have him sign a stipulation 
substituting Appellant out as counsel of record and having Mr. Johnson appear pro per. (RT 33:25-
34:1[FN4], 67:8-26). Appellant concedes that the substitution of attorneys was not filed with the 
Superior Court until July 8, 1996. (A.O.B. at 11, citing CT VIII-2338). Mr. Johnson testified at the 
August 13, 1996 hearing that it was not he who decided to allow Appellant to substitute out as 
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counsel and that he was also unaware of his right to prevent Appellant from substituting out as 
counsel of record. (RT 88:8-90:7). The trial court, after hearing Mr. Johnson's version of events 
regarding the substitution of counsel, found Appellant's conduct to be an abandonment of his 
client. (RT 88:8-90:7). Mr. Johnson showed up at the deposition with a lawyer, Mack *4 Staton, 
whom he was forced to retain at the last minute. (RT 12:3-17). At the deposition, Mr. Staton took 
the position that he was only representing Mr. Johnson for the deposition, not for the entirety of 
the case. (RT 20:2-22:8). Mr. Staton claimed to be new to the case and his unfamiliarity with the 
case caused extensive delay, further motions and expense to all parties involved. ( See, e.g., RT 
12:3-17:27, 22:9-24:2).[FN5] 

FN4. The transcript of the August 13, 1996 hearing on page 32 incorrectly identifies the speaker as 
“Mr. Cochran” rather than “Mr. Mathews.” 

FN5. The trial court issued an Order to Show Cause as to Mr. Staton as well. The trial court found 
Mr. Staton not to be culpable, but rather placed the blame wholly on Appellant. (RT 90:11-26). 

Despite the fact that during the April 22, 1996 hearing, Appellant stated that he would be 
physically unable to proceed for six to eight weeks, it was later discovered that Appellant 
conducted a trial  during the same time period on another matter in Los Angeles. (RT 9:16-10:4, 
35:25-36:5, 81:18-27). During the same time period that Appellant was allegedly disabled, he also 
managed  to  (1)  conduct  an  interview  for  the  tabloid  television  show  “Hard  Copy”;  (2)  draft  a  
separate, unrelated complaint for Mr. Johnson against Michael Jackson and others; and (3) make 
other, unrelated court appearances. (RT 31:12-17, 38:22-39:24, 45:10-46:20, 66:10-67:10). 

The trial court issued a lengthy Order to Show Cause and on August 13, 1996 held a full 
evidentiary hearing. (RT 1-117). During that hearing, the trial court considered statements made 
by Appellant, declarations, a videotape and live in-court testimony. (RT 50:26-51:8, 58:11-16; 
58:19-64:8, 73:20-74:12; 76:14-77:13). The trial court made numerous factual and legal findings 
supporting *5 its sanction order. ( See, e.g., RT 89:28-90:7, 90:27-91:19, 93:9-95:13). The trial 
court held that Appellant not only abandoned his client, but also misled the trial court as to his 
physical condition, which resulted in the continuance of a court-ordered deposition and of the trial. 
(RT 9:16-10:4, 89:28-90:7, 90:27-91:19, 93:9-95:13). As to the amount of the sanction, the trial 
court made line-by-line rulings as to the amount of sanctions requested by Respondents, and did 
not award the full amount requested. (RT 103:10-106:11). 

 
ARGUMENT 

 
I. THE TRIAL COURT MADE EXTENSIVE FACTUAL AND LEGAL FINDINGS IN SUPPORT OF THE 
SANCTIONS AWARD. 

Appellant incorrectly argues that the trial court did not make sufficient findings to support the 
award of  sanctions.  (A.O.B. 16-19).  Appellant relies merely upon Paragraph Nos. 2 and 3 of  the 
Sanctions Order. (A.O.B. at 17 [citing CT XII-3314-3317]). Appellant's argument must fail. 

All that is required for an order under Code of Civil Procedure section 128.5 (“Section 128.5”) is 
more than a “mere recitation of the words of the statute.” Childs v. Paine Weber, Inc. (1994) 29 
Cal.App.4th 982, 996 [35 Cal.Rptr.2d 93]; Southern Christian Leadership Conference v. Al Malacah 
Auditorium Co. (1981) 230 Cal.App.3d 207, 229 [281 Cal.Rptr. 216]. 

Recitation of the facts justifying a sanctions order fulfills the rudiments of due process in two ways. 
First,  the  recitation  requirement  insures  the  power  conferred  by  statute  will  *6 not be abused. 
Second, in some cases, the court's recitation will be an invaluable aid to a reviewing court in 
determining whether the trial court abused its discretion in awarding sanctions. This purpose is 
equally  served  whether  the  court  itself  prepares  the  order,  directs  counsel  to  do  so.  or  simply  
incorporates some specific portion of the party's papers. [Emphasis added]. 

Childs, supra, at 996-97. 

What Appellant fails to point out to this Court is that the Sanctions Order also specifically states 
that the trial court “incorporates herein the findings pronounced at the hearing and finds  as  
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follows: ...” (emphasis added). (CT XII 3314-17). It is therefore clear that in addition to 
Paragraphs Nos. 2-3 of the Sanctions Order, the trial court also incorporated its extensive findings 
made  at  the  August  13,  1996  hearing.  Under  Section 128.5,  a  trial  court  is  not  burdened  with  
drafting  the  order  imposing  sanctions  from  scratch.  Rather,  the  trial  court's  order  imposing  
sanctions may incorporate other matters therein. Young v. Rosenthal (1989) 212 Cal.App.3d 96, 
114, 124 [260 Cal.Rptr. 369]; see also Childs, supra, at 996-97. 

Appellant's citation to West Coast Development (1992) 2 Cal.App.4th 693 [3 Cal.Rptr.2d 790] for 
the proposition that oral findings can not meet the specificity requirement of Section 128.5 is 
disingenuous and misleading. (A.O.B. at 18). Nothing in West Coast Development stands for that 
proposition. Rather, the court *7 merely held that the oral findings on the record (consisting of 
merely one paragraph) and the written order in that case were insufficient. Id. at 697, 705. 
Clearly,  therefore,  oral  findings made on the record can be considered part of an order imposing 
sanctions pursuant to Section 128.5. 

In this case, the trial court made specific findings supporting the Sanctions Order on the record 
during the August 13, 1996 hearing. (See, e.g., RT 89:28-90:7, 90:27-91:27, 93:9-95:13). 

Thus; the trial court considered the entire body of evidence, made prompt factual findings, 
including, inter alia, that Appellant was not credible, and incorporated those findings into the 
sanction order. (RT 89:22-95:13). Certainly, the findings made by the trial court during the August 
13, 1996 hearing are specific enough to satisfy the “rudiments of due process.” Specifically, as 
indicated  in  the  Sanctions  Order,  the  trial  court  sanctioned  Appellant  for,  inter alia: (1) 
abandonment of his client, Mr. Johnson; and (2) his conduct which caused unnecessary expense to 
the litigants. Both of these findings are cited in great detail in the trial court's findings during the 
August 13, 1996 hearing. 

With respect to client abandonment, the trial court found that Appellant's position that Mr. 
Johnson's deposition could have gone forward without Appellant's presence, was “disingenuous.” 
(RT 34:20-28). The trial court later stated on the record that “I think that you [Appellant] did 
abandon Mr. Johnson at a critical moment right before his deposition which Court had specifically 
set after many, many attempts to take the deposition, many frustrations. And he was then and 
there a party and it was *8 critical to get it done. I am going to sanction you.” (RT 90:1-7; see, 
also, RT 93:8-11). 

In  regards  to  the  causing  of  unnecessary  expense  to  the  litigants,  the  trial  court  is  referring  to  
Appellant's April 22, 1996 representation that he would not be able to physically go forward with 
the Johnson deposition and with trial for six to eight weeks while recuperating from his motorcycle 
accident.  The  trial  court  specifically  stated  that  it  was  sanctioning  Appellant  for  his  statements  
which occurred on April 22nd which “manipulated the court.” (RT 93:20-24). The trial court found 
that Appellant was not guilty of criminal contempt for failing to re-advise the court after April 22nd 
that he was able to start trial on May 9th in the criminal case in Los Angeles. (RT 93:15-19; see, 
also, RT 91:3-27). However, the trial court specifically rejected Appellant's version of his 
involvement in People v. Quintero, the  Los  Angeles  trial,  finding  that  Appellant  was  neither  
credible, nor “acting out of some altruistic motive here.” The trial court clearly acted within its 
discretion by imposing the lesser punishment of monetary sanctions. (RT 93:23-23). 

Reviewing  the  record  as  a  whole,  it  is  perfectly  clear  that  Judge  Canter  made  specific  findings  
justifying the sanctions award. The “rudiments of due process” are amply satisfied. Remand to the 
trial court for additional findings is futile and a waste of scarce judicial resources in a case that tied 
up a department in Superior Court for six months for trial alone. 

*9 II. THE TRIAL COURT PROPERLY FOUND THAT APPELLANT ABANDONED HIS CLIENT. THE TRIAL 
COURT'S ORDER DID NOT IN ANY WAY INTERFERE WITH THE ATTORNEY-CLIENT RELATIONSHIP. 

Appellant incorrectly argues that the Sanctions Order violates Code of Civil Procedure Section 284 
(“Section 284”) and therefore interfere's with the attorney-client relationship. (A.O.B. at 19-20). 

To paraphrase Winston Churchill, much of Appellant's argument is true and much is relevant. 
However, what is true is not necessarily relevant and what is relevant is not necessarily true. What 
is true is that Section 284 allows a client to sever the attorney-client relationship. What is relevant 
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is whether the requirements of Section 284 and Code of Civil Procedure Section 285 (“Section 
285”) were followed. What is also true is that Section 284 is designed to protect the client's right to 
counsel of his/her choice. What is relevant is that Appellant is now attempting to use Section 284 
as a shield for his own detrimental conduct. 

Appellant's attempt to invoke Section 284 fails in any event because Appellant did not comply with 
the procedural requirements of that provision. Forslund v. Forslund (1964) 225 Cal.App.2d 476, 
488 [37 Cal.Rptr. 489] (holding that compliance with Sections 284 and 285 is  required before a 
substitution of counsel is valid). Section 284 clearly states that the substitution of attorney is not 
effective until it is “ filed with the clerk, or entered upon the minutes; ....” (emphasis added). As 
the Court of Appeal wrote in Linn, supra: 

*10 “  ‘  It is a mistaken notion that an attorney can become counsel of record in an action, and 
cease to be counsel  at  his  own will.  pleasure,  and convenience. He is.  in an important sense an 
officer of the court, and under its direction and control in respect to matters affecting the court and 
the administration of public justice, and as soon as he is duly retained in an action or proceeding, 
he has, by virtue of his office, authority to manage and control the conduction of the action on the 
part of his client during its progress, subject to the supervision of the court, and he is the proper 
person on whom notice should be served in respect to matters pertaining to the conduct of any 
proceedings in it after it is brought; and his authority and responsibility continue until it is 
completely determined by the court wherein it is pending.’ ” [emphasis added] 

Linn, supra, at 723-24 (citing De Recat, supra).[FN6] 

FN6. Similarly, Section 285 provides that: 

When an attorney is changed, as provided in the last section [Section 284], written notice of the 
change and the substitution of a new attorney, or the appearance of the party in person, must be 
given to the adverse party. Until then, he must recognize the former attorney. [Emphasis added]. 

*11 Appellant concedes that the substitution of counsel, substituting Mr. Johnson pro per in place 
of Appellant, was not filed with the Superior Court until July 8, 1996, two weeks after the court-
ordered  deposition  of  Mr.  Johnson  on  June  25  and  26.  (A.O.B.  at  11  [citing  CT  VIII-2338]).  
Accordingly, the substitution of counsel was not effective until July 8, 1996 and therefore, 
Respondents were forced to recognize Appellant as counsel of record until receiving written, not 
oral, notice of the change. Because the substitution of counsel was not effective until July 8, 1996, 
Appellant allowed his client to go into a deposition without his representation. Moreover, 
Appellant's actions caused further and extensive delay at the deposition and motions to compel. 
(See, e.g., RT 13:1-17:27). The fact that Mr. Johnson located another attorney, Mr. Staton, does 
not alleviate Appellant's responsibilities and obligations to his client and to the trial court, 
particularly because Mr. Staton's familiarity with the case caused further delay and expense. 

Moreover, assuming arguendo that the substitution of counsel was effective prior to the June 25, 
1996  deposition,  Appellant's  argument  has  no  merit.  Merely  because  an  attorney  and  client  can 
sever the attorney-client relationship pursuant to Section 284, does not mean that the relationship 
can be severed at will without any consequence to the client or to the court. Section 284 is 
designed to protect the client's right to counsel of his/her choice. General Dynamics Corp. v. 
Superior Court (1994) 7 Cal.4th 1164, 1174 [32 Cal.Rptr.2d 1, 876 P.2d 487] (citing Section 284); 
Fracase v. Boert (1972) 6 Cal.3d 784, 790 [100 Cal.Rptr. 385] *12 (same); Forslund, supra, at 
488. Here, it is clear that it was Appellant who initiated and indeed forced the change of counsel of 
record. (RT 88:16-89:3). in addition, Appellant did not inform his client that his client had the right 
not to agree to the substitution of counsel. (RT 88:16-89:3). Appellant's conduct clearly constitutes 
a failure to adequately communicate with his client in violation of Rule of Professional Conduct 3-
500. Moreover, withdrawing just days before a court-ordered deposition also violates Rule of 
Professional Conduct 3-700(a) (1)-(2).[FN7] Vann v. Shillek (1976) 54 Cal.App.3d 192, 197-98 [126 
Cal.Rptr. 401] (attorney  attempting  to  withdraw  on  the  Friday  before  a  Monday  trial  acted  in  a  
manner which “was not ethical” under former Rule 2-111(a)(2)). 

FN7. Formerly Rule 2-111(a)(2). 
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Moreover, Appellant's position, taking it to its logical conclusion, results in absurd conclusions. 
Appellant's position would allow an attorney and client to agree to have the attorney substitute out, 
and the client substitute in pro per, on the eve of, or during, trial causing delay (which it did in this 
case). Clearly under those circumstances, the court can impose sanctions on the attorney and/or 
the client for causing delay. Linn v. Superior Court (1926) 79 Cal.App. 721, 723-24 [250 P. 880] ( 
citing De Recat Corp. v. Dunn (1926) 197 Cal. 787, 792 [242 P. 936] and McInnes v. Dutton 
(1904) 35 Wash. 384 [77 P. 736]). 

Judge Canter heard the entirety of evidence below, and under the totality of the circumstances, 
found that Appellant's conduct factually constituted an abandonment of client. (RT 34:20-28, *13 
89:28-90:7, 94:13-15, 95:8-11). in fact, the trial court found that neither Mr. Johnson nor Mr. 
Staton  was  to  blame  for  this  series  of  events,  that  the  blame  rested  solely  with  Appellant.  (RT  
90:8-16, 95:16-18). 

III. THE TRIAL COURT'S SANCTION ORDER IS COMPELLED BY THE EVIDENCE. 

Finally, Appellant argues that the trial court failed to properly consider Appellant's physical 
condition, the Quintero case and the “intense struggle between the other parties” in making the 
sanctions award. (A.O.B. 21-25). These arguments are frivolous. 

As an initial  matter,  the essence of  Appellant's  arguments is  that this  Court  should re-weigh the 
evidence proffered below, make factual determinations different from those of Judge Canter, and 
substitute this Court's discretion for that of the lower court. That is not the law. Estate of Ruchti, 
supra, at 1601; West Coast Development, supra, at 698. 

Appellant's claim that the litigation was an “intense struggle between the other parties” is true, but 
completely irrelevant and an obvious smoke screen. Appellant has represented other parties in 
suits against Michael Jackson and is aware that Mr. Jackson has the perogative to defend against 
suits, as was done in this matter.[FN8] Moreover, Appellant aggressively pursued this case while he 
was in it and sought media interviews and the like. It was only after Appellant learned that there 
would not be money in the suit for him that he abandoned Mr. Johnson. (RT 89:10-15). 

FN8. After a six-month trial, the jury returned a verdict in favor of the defendants below on all 
counts and also returned a verdict in Mr. Jackson's favor on his cross-complaint, including the 
award of punitive damages. 

*14 Further,  Appellant's  Opening  Brief  mischaracterizes  the  record  in  this  matter  regarding  
misconduct by the participant's  below. The Record in this  case, as in the other four (4) appeals,  
simply demonstrates that it was only Appellant and the plaintiffs below and their attorneys that 
engaged in hostile litigation tactics, including perjury, collusion and refusal to comply with court 
orders. 

As to the Quintero matter, Appellant's argument is disingenuous. Appellant's Opening Brief claims 
that “no one can seriously contend that Mathews should have given preference to the Abdool case 
instead of the Quintero case, abandoned Quintero and thereby extend Quintero's incarceration.” 
(A.O.B. at 23). Appellant's entire argument misses the point. 

Appellant was not sanctioned for giving priority to the Quintero matter over this case, but rather 
for misleading the trial court about his ability to proceed with this matter. It is not for attorneys to 
decide their own priorities when it comes to conflicting court dates, particularly where trials are 
involved. Attorneys must be candid with the court and inform the court of potential conflicts. It is 
for the court - not the attorney - to decide the priority of conflicts. Attorneys are merely officers of 
the court. 

What Appellant did was inform the trial court in this case that he could not proceed with trial in this 
matter and with Mr. Johnson's court-ordered deposition because of his motorcycle accident. 
Appellant then turned around and not only tried the entire Quintero matter during the same time 
period that he was *15 allegedly disabled. (RT 9:16-10:4, 35:25-36:5). Appellant also managed to 
(1)  conduct  an  interview  for  the  tabloid  television  show,  “Hard  Copy”;  (2)  draft  a  separate,  
unrelated complaint for Mr. Johnson against Michael Jackson and others; and (3) make other, 
unrelated court appearances. (RT 31:12-17, 38:22-39:24, 45:10-46:20, 66:10-67:10). in short, 
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Appellant chose to fulfill his obligations elsewhere, but not in this case. (RT 66:23-67:28). Contrary 
to the revisionistic, post hoc rationalizations in Appellant's Opening Brief, the trial court specifically 
found  that  Appellant  was  not  “acting  out  of  some  altruistic  motive  ...”  vis-a-vis  the  Quintero 
matter. (RT 93:22-24). 

Finally, Appellant's argument regarding his physical condition is also misplaced. Appellant would 
like this Court to believe that the trial court completely ignored Appellant's physical condition and 
awarded  sanctions  against  Appellant  because  he  was  not  able  to  physically  proceed  with  the  
Johnson deposition and with trial. Nothing could be further from the truth. Rather, the trial court 
did in fact (initially) believe Appellant and cave Appellant continuances based on his physical 
condition. The problem again is that while Appellant represented to the trial court that he was in 
need of continuances of the Johnson deposition and of trial because of this physical condition, 
Appellant somehow managed to try the Quintero matter in Los Angeles, appear on “Hard Copy,” 
draft an unrelated complaint and make other court appearances. Again, Appellant is trying to place 
the blame on the trial court rather than acknowledge the extent of his deceptive statements. 

*16 The  Sanctions  Order  is  amply  supported  by  the  record  and  clearly  within  Judge  Canter's  
discretion. No abuse of discretion occurred. Accordingly, the Sanctions Order must be affirmed. 

IV. APPELLATE SANCTIONS ARE WARRANTED BECAUSE THE APPEAL IS TOTALLY FRIVOLOUS AND 
THUS PROSECUTED SOLELY FOR THE PURPOSE OF HARASSMENT AND DELAY. 

Pursuant to California Code of Civil Procedure Section 907 and California Rule of Court 26(a), this 
Court can and should order sanctions against the Appellant for filing such a blatantly frivolous 
appeal. Respondents have filed a Motion to Dismiss seeking similar relief and containing a 
declaration supporting the amount of the sanctions. Respondents request that this Court issue an 
order to Show Cause to Appellant and/or Appellant's counsel pursuant to In re Marriage of Flaherty 
(1982) 31 Cal.3d 637 [183 Cal.Rptr. 508], to appear before this Court and to show cause why 
sanctions should not be imposed for the prosecution of this Appeal. 

 
CONCLUSION 

 

Appellant was caught in a lie - nothing more, nothing less. When the lie was brought to the trial 
court's  attention, sanctions were imposed as they should be. Rather than acknowledging that he 
was  caught  in  a  lie  and  coming  clean,  Appellant  sought  to  avoid  the  consequences  of  his  lie  by  
abandoning his client on the eve of a court-ordered deposition, causing further expense and delay. 
Not only is the Sanctions Order completely supported by the Record, sanctions should be imposed 
by this Court in conjunction with this *17 Appeal  and  the  matter  referred  to  the  State  Bar  for  
disciplinary proceedings. 

Kassim ABDOOL, Ralph Chacon, Adrian McManus, Melanie Bagnall, and Sandi Domz, Plaintiffs, v. 
Michael J. JACKSON, James Van Norman, Tony Coleman, Marcus Johnson, Bill Bray, Bettye Bailey, 
and Andrew Merritt, Defendants and Respondents. Charles Theodore Mathews, Appellant. 
1997 WL 33800250 (Cal.App. 2 Dist.) (Appellate Brief) 
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*1 I. 
 

THE TRIAL COURT'S ORDERS APPEALED FROM WERE ISSUED FROM THE BENCH 
 

Respondents argue that the Appellants failed to file the orders being appealed with this Court. This 
argument is disingenuous as Respondents are keenly aware that the orders were issued from the 
bench and that no formal written order was prepared by either party. Appellants have attached the 
Reporters' Transcripts from the hearings where the orders were issued, and there is no ambiguity 
about  the  orders  on  appeal.  (See  Respondents  Brief,  p.  1.)  Appellants  are  appealing  the  two  
sanctions orders for alleged discovery violations regarding the subpoena served on counsel for 
plaintiffs below and the deposition of Plaintiff Adrian McManus ($2,000 and $8,970.50 
respectively),  as  well  as  the  underlying  orders  compelling  compliance  with  the  subpoena  and  
compelling said deposition. Appellants have responded to the other alleged defects claimed by 
Respondents in their Opposition to Respondents' Omnibus Motion for Dismissal of Appeal, which is 
incorporated herein by reference.[FN1] 

FN1. It should be noted that numerous times throughout their brief, Respondents attempt to 
confuse the court and the Appellants by citation to large volumes of the record rather than specific 
citations. (See e.g., Respondents' Brief, p. 5 citing “AA, 214-241”; p. 6 citing “AA, 27-273”; p. 7 
citing “AA, 345-381”; and p. 18 citing “R.T., 1-94.”) Respondents also include meaningless 
citations that do not support the issue for which they are cited. (See e.g., Respondents' Brief, p. 18 
citing “R.T., 134, 194”, which cite the cover page of one of the reporter's transcripts and the clerk's 
certificate; and p. 18 citing “AA, 482” which cites to a fax cover page.) 

 
II. 

 

THE COURT MAY HEAR APPELLANTS' APPEAL OF THE $2000 SANCTION 
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The two sanction awards in the within appeal exceed $10,000 and are therefore appealable. CCP 
§904. 1(a)(12). Assuming that Respondents' argument is correct that the $2000 sanction on the 
subpoena issue is not separately appealable, this Court still has discretion to hear the within 
appeal. 

If an appeal is mistakenly taken from an order preliminary to the rendition of final judgment when 
it should have been taken from the subsequent judgment, in the interests of justice and to prevent 
unnecessary delay, an appellate court is not required to dismiss an appeal *2 and await a 
subsequent appeal from the judgment. The court has discretion to hear the appeal by construing it 
as taken from final judgment. See e.g., Vibert v. Berger, (1966) 64 Cal.2d 65, 48 Cal. Rptr. 886; 
Mason v. Mercury Cas. Co., (1976) 64 Cal. App.3d 471, 134 Cal. Rptr. 545; Tillerv v. Richland, 
(1984) 158 Cal. App.3d 957, 205 Cal. Rptr. 191. 

In the within action, an existing judgment has been issued from which the within appeal could be 
taken. In the interest of judicial economy and to avoid further delay and re-briefing, this Court has 
discretion to entertain the appeal even if it finds that it was prematurely filed under CCP §904.1. 
Accordingly, Appellants respectfully request that the Court hear the within appeal on its merits. 

 
III. 

 

APPELLANTS WERE NOT SANCTIONED FOR LYING TO THE TRIAL COURT 
 

There is no support in the record for Respondents' claim that Appellants were sanctioned $2,000 
for lying to the trial court. The trial court made no finding of any intent to deceive on the part of 
Appellants or their counsel. Respondents (as they did in the trial court below) are simply trying to 
poison the well by making unfounded accusations against Appellants and their counsel. (See, e.g., 
Respondents' Brief, p. 1, ft. 2.) The self-serving conclusions drawn by Respondents' counsel are not 
competent evidence and must be disregarded.[FN2] 

FN2. Numerous times throughout the Respondents' Brief, Appellants are accused of “lying” and 
“stonewalling” with no citation to evidence in the record to support these allegations. Respondents 
simply cite to the slanted declarations of their counsel which contain only counsel's conjecture and 
overbroad conclusions. (See e.g., Respondents' Brief, p. 4 and App., 212.) 

Respondents also disingenuously argue that records maintained by attorneys are not consumer 
records. (Respondents' Brief, p. 15.) According to Respondents, documents are not “personal 
records” of a consumer if the attorney was giving advice on a business transaction. Id. Such a 
position is clearly frivolous as it would make any records, including attorney-client communications, 
discoverable if the client sought legal advice on business matters. In any event, the language used 
in the Code of Civil Procedure is unambiguous, as documents held by “attorneys” are specifically 
listed as “personal records.” CCP §1985.3(a)(1). 

*3 Clearly, Respondents' failure to comply with the notice to consumer requirements under 
§1985.3 rendered the subpoena fatally defective, and Appellants' counsel was under no duty to 
respond. (See CCP §1985.3(k) which states, “Failure to comply with this section shall be sufficient 
basis  for  the  witness  to  refuse  to  produce  the  personal  records  sought  by  a  subpoena  duces  
tecum.”) 

In any event, after the court ordered compliance with the subpoena, the Appellants produced 
copies of the checks received for the publication of the stories, correspondence and the contracts 
entered into with Splash News Agency and the Star Magazine. (See Respondents' Appendix (herein 
“R. App.”) at p. 11-31.) The failure to produce the subsequently discovered documents, ie., the 
sketch and the notes of the interviews, was based on the mistaken belief by plaintiffs' counsel that 
all  of  the  responsive  documents  that  existed  had  been  produced.  Appellants  were  contacted  by  
Splash  News  Agency  in  Fall  1995  regarding  interviews  and  nothing  had  ever  come  from  Mr.  
Morgan's efforts to publish the story. (App., p. 277, ln. 24-26.)[FN3] Plaintiffs' counsel believed that 
all of the notes had been discarded after it appeared that there was no interest in the story, and he 
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admitted this to counsel and the court. (RT[FN4], p. 101:21-23.) Plaintiffs' counsel did not lie to the 
court or try to deceive any party. 

FN3. “App.” refers to the Appellants' Appendix on file herein. 

FN4. “RT” refers to the Reporter's Transcript on file herein. 

When a copy of the reporter's notes were found in an inactive file, plaintiffs' counsel immediately 
made them available to defense counsel. (The notes were in the file of Domz v. Jackson, a case file 
which had been closed after that case was consolidated into Abdool v. Jackson.) Defense counsel 
also had a copy of the very sketch which they were claiming the plaintiffs failed to produce. (App., 
p. 287.) Since a copy was already in defense counsel's possession, there was no good cause for a 
motion to compel compliance, and sanctions should not have been awarded. 

Since Defendants had all of the documents in their possession (i.e., the documents previously 
produced  by  plaintiffs'  counsel,  the  copy  of  the  ‘Elvis'  sketch  obtained  at  the  deposition  of  Mr.  
Morgan, and the notes of the interviews voluntarily produced by plaintiffs' *4 counsel after they 
were discovered), the basis for any sanctions were mooted and the monetary award did not aid in 
accomplishing the purpose of discovery. See e.g., In re Marriage of Economou, (1990) 224 
Cal.App.3d 1466, 274 Cal. Rptr. 473. The sanctions award therefore exceeds the bounds of reason 
as it was meant to punish Appellants without any need to compel the discovery sought. Id.; (See 
also App., p. 274, ln. 21-22, and RT, p. 177, ln. 2-6, wherein the Court states, “It was a punitive 
matter.”) 

Furthermore, the sanctions were improperly awarded on an ex parte basis. (App., pp. 268-275.) 
Adequate notice and an opportunity to contest a motion for sanctions is mandated by constitutional 
due process requirements, and local notice requirements for ex parte hearings are not sufficient 
notice for an award of sanctions. O'Brien v. Cseh, (1983) 148 Cal. App.3d 957, 961-962, 196 Cal. 
Rptr. 409, 411. 

For all of these reasons, the award must be reversed as an abuse of the trial court's discretion. 

 
IV. 

 

SANCTIONS ON THE MOTION TO COMPEL THE DEPOSITION OF ADRIAN MCMANUS WERE TOTALLY 
UNWARRANTED 

 

Respondents argue that Appellants caused a waste of time at the morning session of the deposition 
of Adrian McManus, and therefore sanctions were appropriate. Respondents' argument ignores the 
fact that the objections asserted at the deposition were substantially justified based on the order 
made by the trial court that the deposition would be limited. (RT, p. 89, ln. 18-23.) Any perceived 
waste of time could easily have been resolved by the parties prior to the beginning of the 
examination by seeking clarification of the court's order as requested by plaintiffs' counsel. Had the 
court signed either of the proposed orders submitted by the parties or given clarification on what it 
meant by “it will be limited,” then the deposition could have proceeded without incident. (App., p. 
509:20 - 510:18; App., pp. 540-548; DT[FN5], p. 6:15-25, p. 15:13-16.) Respondents should not be 
heard to complain when they refused to seek clarification *5 of the order, instead choosing to go 
forward with the deposition in light of the dispute as to its scope in the hopes of obtaining a large 
monetary sanction award. 

FN5. “DT' refers to the Deposition Transcript of Adrian Marie McManus, Volume V, on file herein. 

The record shows that the deposition occurred after the parties' statutory right to a discovery cut-
off  was  in  effect.  (App.,  p.  508,  ln.  8-10.)  Respondents  also  admit  that  they  knew  of  the  Star  
article as early as January 30, 1996. (Respondents' Brief, p. 3.) Despite this knowledge, no effort 
was made to re-open McManus' deposition until May 17, 1996, more than two months after the 
cut-off. App., 345. Respondents mislead this Court by claiming they filed a “motion” with the trial 
court for permission to depose McManus, and that the motion was unopposed. (Respondents' Brief, 
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p.  8.)  Respondents  did  not  file  a  noticed motion in compliance with the Code. Instead, they 
improperly moved ex parte five court days prior to the hearing to reopen discovery.[FN6] (App., p. 
345.) As Appellants were not given statutory notice, they were unable to file any opposing papers 
prior  to the hearing. (App.,  p.  509, ln.  9-14.) However,  Appellants did oppose the re-opening of  
discovery at the hearing. (RT, p. 87:26 - 89:23.) 

FN6. CCP §2024(e) requires a “motion” to re-open discovery, which must include a declaration 
showing a good faith attempt to informally resolve the issue. Presumably, this language means a 
noticed motion as opposed to an application brought ex parte. Defendants  below failed  to  file  a  
noticed motion or the required declaration. 

The  deposition  was  only  for  a  limited  purpose,  apparently  to  cover  the  areas  that  Respondents  
sought to inquire into in their motion for leave to take the deposition. Without the aid of any 
clarification from the trial court, Appellants were justified in asserting the objections as they 
reasonably believed the trial court had limited it to the issues involved in the motion. Such conduct 
is not sanctionable. Monetary sanctions should not be imposed if the one subject to the sanction 
acted with substantial justification or other circumstances make the imposition of the sanction 
unjust. See CCP §2023(b)(1) and §2025(o). 

Furthermore, the trial court completely ignored Appellants' attempts to resolve the dispute. There 
were no improprieties in the afternoon session as Respondent's falsely assert. Mrs. McManus and 
her counsel made a good faith effort to resolve the dispute by answering most of the questions that 
were objected to in the morning session. (See App., p. 649-650; DT, *6 p. 80:9 - 81:19, p. 83:5-
24.) Mrs. McManus also agreed to appear for further examination on a date that was convenient to 
all parties. (DT, p. 199:17-22.) 

Defense counsel had made it clear that the deposition would not be completed at this session, and 
that Mrs. McManus would need to return at another date. (DT, p. 201:7-8.) Respondents therefore 
suffered no prejudice when it became apparent that Mrs. Manus was tired and could not continue 
without impairing her ability to give accurate testimony. (DT, pp. 196:5-12, 198:18 - 199:1, 200:1 
-  201:12.)  Mrs.  McManus  never  refused  to  reappear  for  further  examination,  and  in  fact,  she  
agreed on the record to do so. (DT, p. 199:17-22, 206:2-17.) There was no basis whatsoever for a 
motion to compel her deposition, nor was there any basis to support a sanction award. 

 
V. 

 

RESPONDENTS' MOTION TO COMPEL WAS DEFECTIVE AND MISREPRESENTED THE FACTS TO THE 
TRIAL COURT 

 

The motion to compel the deposition of Adrian McManus was fatally defective and violated the 
Appellants'  rights to due process since it  failed to identify any disputed questions.  See California 
Rule of Court 335(a). Respondents do not brief this issue, and thereby concede that the motion 
was defective. Accordingly, the trial court should have denied the motion and its accompanying 
request for sanctions. 

Faced with a defective motion, Respondents instead falsely argue that sanctions were warranted 
for Mrs. McManus' “refusal to answer nearly one hundred questions” (Respondents' Brief, p. 21), 
and falsely claim that there was a “total refusal to proceed” with the deposition on the part of 
Appellants  Ring  and  McManus  (Respondents'  Brief,  p.  18).  Respondents  also  misrepresented  the  
number of questions that were actually answered in their moving and reply papers filed with the 
trial court. (App., p. 389, ln. 9-10; p. 579, ln.10-14.) Respondents ignore the efforts of Appellants 
to resolve the dispute, including the fact that most of the questions objected to in the morning 
sessions were answered in the afternoon session, and the fact that Mrs. McManus agreed to appear 
for further examination. (See App., p. 597:7-18, 649-650.) 

*7 Since Respondents failed to comply with CRC Rule 335(a) and failed to cite to any discovery 
statute, Appellants had no way of knowing which questions were in dispute (or if the motion was 
even to compel answers to any questions, as opposed to compel attendance). In any event, 

http://creditcard.westlaw.com/find/default.wl?docname=CACPS2024&rp=%2ffind%2fdefault.wl&sv=Split&rs=CCWL11.07&db=1000298&tf=-1&findtype=L&fn=_top&vr=2.0&tc=-1&ordoc=1997621727
http://creditcard.westlaw.com/find/default.wl?docname=CACPS2023&rp=%2ffind%2fdefault.wl&sv=Split&rs=CCWL11.07&db=1000298&tf=-1&findtype=L&fn=_top&vr=2.0&tc=-1&ordoc=1997621727
http://creditcard.westlaw.com/find/default.wl?docname=CACPS2025&rp=%2ffind%2fdefault.wl&sv=Split&rs=CCWL11.07&db=1000298&tf=-1&findtype=L&fn=_top&vr=2.0&tc=-1&ordoc=1997621727
http://creditcard.westlaw.com/find/default.wl?docname=CASPTR335&amp;rp=%2ffind%2fdefault.wl&amp;sv=Split&amp;rs=CCWL11.07&amp;db=1000298&amp;tf=-1&amp;findtype=L&amp;fn=_top&amp;vr=2.0&amp;tc=-1&amp;ordoc=1997621727
http://creditcard.westlaw.com/find/default.wl?docname=CASPTR335&amp;rp=%2ffind%2fdefault.wl&amp;sv=Split&amp;rs=CCWL11.07&amp;db=1000298&amp;tf=-1&amp;findtype=L&amp;fn=_top&amp;vr=2.0&amp;tc=-1&amp;ordoc=1997621727
http://creditcard.westlaw.com/find/default.wl?docname=CASPTR335&rp=%2ffind%2fdefault.wl&sv=Split&rs=CCWL11.07&db=1000298&tf=-1&findtype=L&fn=_top&vr=2.0&tc=-1&ordoc=1997621727


Appellants indicated to the trial court over forty instances where questions previously objected to 
were  answered  by  Mrs.  McManus.  (App.,  pp.  649-650.)  Respondents'  claim  that  nearly  “one  
hundred questions” went unanswered is blatantly false. 

Furthermore, without the aid of a separate statement and the reasons an answer should be 
compelled, the court was unable to determine if any of the objections asserted were meritorious 
and should be sustained. By way of example, Appellants objected to questions that invaded the 
attorney-client communication privilege. (DT, p. 180:19-24.) Had the trial court been provided with 
specific questions, it could have sustained the objection. Instead, the court saw only a few seconds 
of the video from the deposition before it granted the motion, without addressing the merits of the 
numerous objections asserted. 

Under these circumstances, the trial court's granting of the defective motion and the imposition of 
sanctions was an abuse of its discretion. For this reason alone, the sanctions should be reversed. 

 
VI. 

 

THE $8,970.50 SANCTION AWARD WAS UNJUSTIFIED AND UNREASONABLE 
 

Respondents do not distinguish any of the cases cited by Appellants in their Opening Brief.[FN7] 
Those cases hold that a sanction award must only reflect the reasonable amount incurred in 
bringing the motion, and may not constitute a windfall to the opponent. See e.g., Caryl Richards, 
Inc. v. Superior Court (1961) 188 Cal.App.2d 300, 303, 10 Cal. Rptr. 377; Motown Record Corp. v. 
Superior Court (1984) 155 Cal.App.3d 482, 202 Cal. Rptr. 227; Fred Howland Co. v. Superior Court 
(1966) 244 Cal.App.2d 605, 53 Cal. Rptr. 341. Sanctions should not put *8 the prevailing party in 
a better position than he would have been in if he had obtained the discovery sought and it was 
totally favorable to him. McGinty v. Superior Court (1994) 26 Cal.App.4th 204, 31 Cal.Rptr.2d 292. 

FN7. Apparently, Respondents merely ‘cut and pasted’ portions of their Motion to Compel the 
Deposition of Adrian McManus into the Respondents Brief, without addressing the relevant caselaw 
cited by Appellants. (See Respondents' Brief at p. 21 and App., p. 399.) 

Here, the $8,790.50 sanction was an abuse of the trial court's discretion since it clearly exceeded 
any reasonable amount incurred in bringing the motion. See Ghanooni v. Super Shuttle (1993) 20 
Cal.App.4th 256, 24 Cal.Rptr.2d 501, (discovery  sanctions  are  reasonable  if  they  include  costs  
incurred in preparing a motion and attending the hearing, but any further sanctions are 
unreasonable). Respondents claimed they spent $4,858.00 in preparing, filing and serving the 
motion and attending the hearing. (App., p. 401:24 - 402:2.) The sanctions award exceeds this 
amount by almost $4,0001 

The bulk of the preparation expense ($3,704.00) was based on the claim by Respondents' counsel 
that they spent 19 hours preparing a motion that did not cite any caselaw or statutes, and that did 
not include the required separate statement of questions in disputel Nineteen hours of attorney 
time on a simple motion that did not include any research is patently excessive. Additionally, 
Respondents' counsel were already scheduled to appear before the court in Santa Maria on other 
matters in this case at the time of the hearing. The $1,000 amount for attendance at the hearing 
was therefore unjustified. 

Furthermore, Respondents recovered costs that clearly put them in a better position than they 
would have been in, thereby reaping a windfall at Appellants' expense. They requested and were 
awarded  expenses  related  to  the  costs  of  deposition  transcripts,  court  reporter's  fees,  and  the  
videographer, not just for the June 24, 1996 session of the deposition, but all future sessions as 
well. (App., pp. 402, 584:21 - 585:5; RT, p. 180:13 - 185:22.) Respondents were not entitled to 
these costs as a matter of law. See Ghanooni v. Super Shuttle, supra, citing Lund v. Superior Court 
(1964) 61 Cal.2d 698, 715, 39 Cal. Rptr. 891, “... the provisions of the statute contemplate only 
that  a  defaulting  party  may  be  assessed  the  costs  of  bringing  the  motion,  including  attorneys'  
fees.” 
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*9 Apparently, the trial court sought to punish Appellants' counsel for what it considered 
“obstructionist” tactics at the deposition. However, the court ignored the justification for counsel's 
objections and instructions not to answer, i.e., the court's own order limiting  the  scope  of  the  
deposition which was re-opened after a discovery cut-off. The trial court also ignored Appellants' 
counsel's efforts to resolve the dispute by allowing Mrs. McManus to answer the questions objected 
to and her agreement to appear for further examination. Clearly, under these circumstances, the 
sanctions imposed against the Appellants were unjustified, exceeded any reasonable amount 
incurred in bringing the motion, and were designed to punish the Appellants. Accordingly, this 
Court should reverse the trial court's order imposing sanctions. 

 
VII. 

 

SANCTIONS ON APPEAL ARE NOT WARRANTED 
 

Respondents summarily conclude that the within appeal is frivolous. To the contrary, this appeal 
raises significant issues regarding the power of a trial court to award monetary sanctions and the 
reasonable amount of such awards. Litigants are increasingly using sanctions as a tool to vex and 
harass their opponents, and the statutory power can easily be abused. 

The within appeal was filed in good faith and not for the purposes of harassment or delay. As noted 
herein and in the opening brief, Appellants contend that the trial court abused its discretion under 
the circumstances of this case. The conduct of Appellants in prosecuting the action below was 
substantially justified and sanctions were not warranted as set forth herein. Furthermore, the 
sanctions that were awarded were not imposed to compel discovery, but to punish the Appellants. 

The sanctions exceeded the amount reasonably incurred to prepare the motions at issue, and 
constitute  a  windfall  to  Respondents.  Under  the  case  law  cited  by  Appellants,  such  awards  
constitute an abuse of discretion and should be reversed. For all these reasons, the within appeal is 
not frivolous and appellate sanctions are not warranted. Accordingly, Respondents' request for 
sanctions on appeal should be denied. 

 
*10 CONCLUSION 

 

Appellants submit that the trial court abused its discretion when it issued sanctions in the amount 
of $10,970.50 against plaintiffs and their counsel. When all of the circumstances are taken into 
consideration, the trial court's decision exceeded the bounds of reason and the sanctions award 
represents a miscarriage of justice. Therefore, Appellants request that the trial court's order 
awarding sanctions be reversed. 
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*1 INTRODUCTION 

Respondents have utterly failed to demonstrate support for the Superior Court's erroneous August 
24, 1996, Order against Mathews. They attempt to breathe meaning into the Order by referring to 
observations which the Superior Court made along the way in a series of no less than 6 hearings 
ranging  datewise  backward  from  August  13,  1996,  to  April  22,  1996,  and  then  try  to  argue  
“abandonment” into a stipulation to change counsel which the client signed. Finally, they try to 
come up with a theory that Mathews should be sanctioned *2 for “misleading the trial court” (RB 
14:14-16), and even wind up calling Mathews a liar (RB 16:18-23). However, they ignore such well 
established  rules  that  holds  that  sanction  orders  under  §128.5(c)  of  the  Cal.  Code  of  Civ.  Proc. 
should recite in detail the basis for the action in the order itself. They also ignore the atwill 
relationship between an attorney and a client. Finally, they ignore the litigation principles that give 
priority to criminal over civil matters. in short, they fail to bolster the Order against Mathews at all. 

 
LEGAL ARGUMENT 

 

I §128.5(c) REQUIRES A DETAILED STATEMENT OF THE COURT'S RATIONALE IN THE ORDER 
ITSELF 

 

§128.5(c) contains no tricky phraseology. it unambiguously states that sanctions orders “shall be in 
writing and shall recite in detail the conduct or circumstances justifying the order”. The Superior 
Court did not comply with §128.5(c) merely  by  stating  Mathews'  conduct  “interfered  with  the  
processes of this Court and the administration of justice, causing unnecessary expense to the 
litigants” or “amounted to an abandonment of his client and was unprofessional and reprehensible” 
(XII-3314-3317). 

Respondents' attempts to infuse elements of rationality into the Order point to the very reason why 
§128.5(c) is strict. They make references to numerous hearings before the Superior Court some of 
which preceded the August 13, 1996, hearing in which the Superior Court voiced in a preliminary 
way what could be taken as unfavorable *3 observations concerning Mathews' conduct. (RB 2:12-
4:18). Then they contend that the Superior. Court satisfied §128.5(c) stringencies when it 
announced it “incorporates herein the findings pronounced at the hearing” (RB 6:11-22). The result 
is chaos, particularly where the Superior Court rejected Respondents' attempts to hold Mathews for 
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contempt. in this posture, a reviewing court, like Mathews, must guess at what those incorporated 
findings are. The confusion that remains is the very reason why the Superior Court must follow the 
requirements of §128.5(c) to set forth “in detail the conduct or circumstances justifying sanctions”. 
Lavine v. Hospital of the Good Samaritan, 169 Cal. App. 3d 1019, 1029 (1985) holds that such an 
order, as here, “contemplates some recital beyond the court's conclusions” and also compels the 
conclusion that this Court reverse the Order. Ibid. 

Respondents' attempt (RB 6:23-7:5) to show that Mathews miscited West Coast Development v. 
Reed, 2 Cal. App. 4th 693 (1992) is also unavailing. Respondents' reading of Reed apparently 
stopped with the next to last paragraph at 2 Cal. App. 4th 705. The opinion then goes on to hold 
that “all authority militates against use of the harmless error doctrine in review of an order which 
fails to set forth ‘in detail the conduct or circumstances justifying sanctions.’ ” Ibid. The Reed Court 
winds up concluding: “the written order is devoid of any statement of its grounds”, and, even if the 
oral statement was sufficient in detail, “we would be unable to sustain the judgment”, because a 
“trial judge's on-the-record oral recitation of reasons for imposing sanctions is insufficient”. Ibid. 
*4 A remand in Reed was found necessary, because there was plainly a “procedural defect”. 2 Cal. 
App. 4th 704-706. There is likewise one here. 

 
II THE APPELLATE COURT SHOULD REVERSE THE ORDER BASED ON THE RECORD WITHOUT A 

REMAND 
 

Even  though  it  is  clear  that  the  August  24,  1996,  Order  is  remandable  under  Reed and Lavine, 
Mathews agrees that, in the circumstances, the proceeding should not be remanded, because, 
based on the appellate record presented to this Court, there is no way the Order may be sustained 
anyway no matter how the Superior Court may later attempt to bolster it. This is because Mathews 
has done nothing wrong to merit these sanctions. 

A. There Is No Basis For Converting The Johnson Stipulation Into An Act of “Abandonment” 

The execution of the Substitution of Attorney form had the affect of withdrawing Mathews' 
appearance  on  Johnson's  behalf.  (VIII-2338).  §284  makes  it  clear  that  it  is  strictly  a  matter  of  
“consent of both client and attorney” which “may be changed at any time before or after judgment 
or final determination”. Not only is this an absolute right, but also, Respondents cited no cases to 
contradict this concept. 

Forslund v. Forslund, 225 Cal. App. 2d 476 (1964) involved a custody case and an issue of whether 
or not the service of an order to show cause was valid when it was made on an attorney whom the 
party had discharged but who still remained on the court's record as *5 attorney of record under 
§284  and  §285.  Because  no  proper  paperwork  had  ever  been  filed  or  served,  the  discharged  
attorney was still subject to service, as well as the client. Linn v. Superior Court, 79 Cal. App. 721 
(1926) also cited upholds the same general rule. This is the extent of that holding, and Mathews 
has no quarrel with this holding. 

Respondents then attempt to invalidate Johnson's Substitution of Attorney form by showing that 
Johnson signed it against his will and that he was unaware of his right to force Mathews to file a 
motion to withdraw that would have required court approval. (RB 3:10-4:7). Thus, Respondents try 
to attack the substitution as a nullity. This argument has no merit, as the Substitution form is still 
absolute. Johnson testified at the August 13, 1996, hearing that Mathews was “unable to (continue 
with representing Johnson) due to the extent of his injury” (RT 88:16-18) and that “I just saw that 
a person was hurt”.  (RT 88:26-27).  Even if  one could conclude that Johnson preferred Mathews'  
representation, even in his weakened condition, this would be sheer speculation. What is clear is 
that Johnson did not insist on Mathews' continuing because of his injuries and illness. And, because 
it is clear that Mathews was in fact suffering from serious injuries and illness[FN1], there is no basis 
to invalidate the Substitution of Attorney form. Finally, even if the Substitution form was not filed 
until July 8, 1996, it still became effective at that time for the remainder of the action. *6 There is 
utterly no basis on which to lock in Mathews to continue with Johnson's representation indefinitely. 
Accordingly, calling Mathews' act in obtaining an “abandonment” of his client is still without 
precedent and meritless. 
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FN1.  This  would  still  be  true  irrespective  of  whether  it  was  proper  for  the  Superior  Court  to  
conclude from the California Highway Patrol report that Mathews was driving negligently. 

B. There Is No Basis On Which To Conclude Mathews Lied To The Court 

Respondents contend Mathews lied to the Superior Court in his April 22, 1996, telephonic 
statement, when he said he would be physically unable to proceed for 6 to 8 weeks (Exhibit 4, p. 
6:12 of the April 22, 1996, hearing transcript). Respondents call this statement a falsehood, simply 
because Mathews later decided to appear in the murder trial, People v. Quintero, which went from 
May 2 through 16, 1996, culminating in the May 23, 1996, jury verdict. However, Mathews' intent 
not to make appearances for 6 to 8 weeks expressed to the Superior Court on April 22, 1996, and 
without the immediate realization of Quintero's extended incarceration, could hardly be termed a 
falsity at that time. As he has declared, Mathews ultimately decided to try the Quintero Case in 
view of his client's hardship and continued incarceration. Quintero had been in custody for several 
months. Quintero and his family “were very reluctant to waive time any further”. (VII-2020:28-
2021:1). If Mathews decided to go ahead and try Quintero against medical advice, as well as his 
better judgment,  and failed to recall  what he had told the Superior Court  on April  22, 1996, this  
hardly compels the conclusion that he was untruthful to the Court, if he had no intent then to try 
the Quintero Case. Having tried the Quintero Case *7 unwisely, but out of his primary concern for 
Quintero's continuing incarceration and at the risk of worsening his health, there is no basis on 
which to conclude that Mathews should have then endangered his health even further by 
continuing to represent Johnson. 

C. There Is No Basis On Which To Penalize Mathews For Giving Preferential Treatment to Quintero 

Finally, if Mathews was privileged to withdraw from Johnson's representation by the Stipulation, 
and if he fulfilled his duty to Quintero by representing him in his murder trial, there is nothing left 
for which to sanction Mathews. it is true that Mathews may have made an unwise decision in 
putting his own health at risk in trying the Quintero Case when he did. However, this does not 
mean that the Superior Court should then condemn Mathews because he did not provide for his 
representation of Johnson too in his weakened condition. If any preference is to be given, it should 
favor Quintero, particularly in view of the preference that criminal proceedings should receive over 
civil matters. (Point VI in Mathews' OBA 22:1-24:14). And it is obvious that whatever delay was 
experienced because of Johnson's substitution out of Mathews never resulted in a major calendar 
problem for the Court. 

 
CONCLUSION 

 

For all the above reasons, the Court should reverse the Order and find that no sanctions should be 
imposed. At the very least, it should remand the issues to the Superior Court in order to comply 
with §128.5(c). 

Kassim ABDOOL, et al., Plaintiffs, v. Michael J. JACKSON, et al., Defendants, Charles Theodore 
Mathews, Appellant. 
1997 WL 33800249 (Cal.App. 2 Dist.) (Appellate Brief) 
 
END OF DOCUMENT 
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*1 STATEMENT OF THE CASE 

This  is  a  consolidated  appeal  from  sanctions  awarded  against  Appellants  KASSIM  ABDOOL,  
MELANIE BAGNALL, RALPH CHACON, ADRIAN McMANUS, and SANDI DOMZ (Plaintiffs in the 
underlying  action),  and  against  their  counsel,  Appellants  LAW OFFICES OF  BARBER &  GRAY and  
LAW OFFICES OF MICHAEL P. RING & ASSOCIATES. Plaintiffs were former employees of 
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Defendant-Respondent MICHAEL J. JACKSON at Jackson's Neverland Valley Ranch in Santa Barbara 
County.  Plaintiffs  sued  Mr.  Jackson  and  several  of  his  bodyguards  and  managing  agents  
(Defendants-Respondents JAMES VAN NORMAN, TONY COLEMAN, MARCUS JOHNSON, BILL BRAY, 
BETTYE BAILEY, and ANDREW MERRITT) for wrongful termination in violation against public policy, 
breach of contract, and various tort and statutory claims. Trial in the underlying action resulted in a 
judgment in favor of defendants which was the subject of a subsequent appeal (2nd Civil No. 
B114115).[FN1] 

FN1. The appeal from the judgment in this case was dismissed by this Court on August 28, 1997, 
as untimely. 

This consolidated appeal is from three sanctions orders of the Santa Barbara County Superior Court 
(Santa Maria Branch), the Honorable Zel Canter, judge presiding, to wit: 

1) The trial court's order granting Defendants' Motion for Sanctions for (alleged) Spoliation of 
Evidence issued from the bench August 24, 1996, and granting sanctions against plaintiffs and 
their attorneys on said motion in the sum of $10,789.75, issued from the bench October 18, 1996; 
(See Santa Barbara Superior Court (“S.B.S.C.”) Civil Minutes dated August 24, 1996, and October 
18, 1996; App. 381, 415-416.)[FN2] 

FN2. “App.” refers to Appellants' Appendix in Lieu of Clerk's Transcript. 

2) The trial court's order assessing sanctions against plaintiffs and their attorneys in the sum of 
$5,000.00 regarding an audio tape of plaintiff Kassim Abdool's phone messages, issued from the 
bench November 5, 6, and 12, 1996; (See S.B.S.C. Civil Minutes dated November 5 and 6, 1997; 
App. 447-448, 481.) 

3) The trial court's order assessing further sanctions in the sum of $28,350.00 against plaintiffs 
and their attorneys relating to Defendants' Motion for Sanctions for Spoliation *2 of Evidence for 
defense counsels' trial time used to impeach plaintiffs, issued from the bench March 14, 1997. (See 
S.B.S.C. Civil Minutes dated March 14, 1997; App. 493-494.)[FN3] 

FN3. Appellants designated the oral proceedings heard in chambers on November 7, 1996, in the 
Designation of Court Reporter's Transcripts filed on April 3, 1997. However, the issue heard in 
chambers on November 7th is unrelated to the within appeal, and said date was apparently 
designated in error. No transcript from November 7th was prepared and it has not been submitted 
for review. (App., 502.) 

Appellants submit that the sanctions awards by the court were erroneous and excessive, and that 
they were an abuse of the trial court's discretion. As set forth below, under California law, 
respondents were only entitled to the costs incurred in preparing the spoliation motion and 
appearing  at  the  hearing  on  said  motion.  The  trial  court  issued  sanctions  well  in  excess  of  any  
reasonable sum to compensate for this motion. The trial court not only awarded sanctions such as 
evidence preclusions and instructions to the jury, but excessively penalized appellants with 
cumulative and duplicative monetary sanctions. Moreover, the trial court forced appellants to pay 
for defense counsel's time doing impeachment of each of the plaintiffs at trial. As to the sanctions 
regarding the Kassim Abdool tape, there was no evidence at all regarding any time spent by 
defense  counsel  on  preparing  defendants'  Motion  to  End  This  Case  Once  And  For  All  (i.e.,  for  a  
terminating sanction based upon the failure to produce the tape). The trial court denied the motion 
for terminating sanctions stating that defendants were overreaching, yet it sanctioned plaintiffs 
anyway without any factual support for a sanctions award or a request therefor by defendants. 
Thus, appellants contend that these orders exceed the bounds of reason and should be reversed. 

 
APPEALABILITY 

 

The trial court's orders issuing the above sanctions are appealable even though they are non-final 
orders since the sanctions assessed against plaintiffs and their counsel exceed $5,000. CCP 
§904.1(a)(12); Rail-Transport Employees Assoc. v. Union Pacific Motor Freight, (1996) 46 Cal. 
App.4th 469, 54 Cal. Rptr.2d 713. 
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STANDARD OF REVIEW 

 

The granting of sanctions awards for discovery abuse are reviewed under the ‘abuse of discretion’ 
standard of review. *3 Estate of Ruchti, (1993) 12 Cal. App.4th 1593, 16 Cal. Rptr.2d 151; Morgan 
v. So. Cal. Rapid Transit District, (1987) 192 Cal. App.3d 976, 237 Cal. Rptr. 756. The 
reasonableness of attorneys fees and cost assessed as sanctions are also reviewed under the 
‘abuse of discretion’ standard. On v. Cow Hollow Properties, (1990) 222 Cal. App.3d 1568, 272 Cal. 
Rptr. 535. 

Under the “abuse of discretion” standard of review, appellate courts will disturb discretionary trial 
court rulings upon a showing of a clear case of abuse and a miscarriage of justice. Blank v. Kirwan, 
(1985) 39 Cal.3d 311, 331, 216 Cal. Rptr. 718; Denham v. Superior Court, (1970) 2 Cal.3d 557, 
566, 86 Cal. Rptr. 65. Discretion is abused when, in its exercise, the trial court exceeds the bounds 
of reason, all of the circumstances before it being considered. Denham, supra. An act exceeding 
the bounds of reason is an abuse of discretion, but abuse is not limited to such an extreme case. 
The trial court's decision can amount to a reversible abuse of discretion if the trial court fails to 
apply governing rules of law in exercising its discretion. Dept. of Parks and Recreation v. State 
Personnel Bd., (1991) 233 Cal. App.3d 813, 831, 284 Cal. Rptr. 839. 

 
STATEMENT OF FACTS AND PROCEDURAL HISTORY 

 

DEFENDANTS' MOTION FOR SANCTIONS FOR SPOLIATION OF EVIDENCE 
 

During the discovery phase in the underlying action, defendants served on the plaintiffs Demands 
for Production of Documents and took the depositions of each of the plaintiffs. In July 1996, 
defendants filed a Motion for Sanctions for Spoliation of Evidence, Obstruction of Discovery and 
Cover-up, which claimed that plaintiffs intentionally tried to hide evidence regarding interviews that 
they  had  with  the  media,  and  sought  a  terminating  sanction  from the  trial  court.  (App.,  1.)  The  
motion claimed that the plaintiffs lied in their depositions and failed to produce responsive 
documents, including “notes” prepared by the journalist who interviewed plaintiffs and a sketch 
allegedly drawn by Michael Jackson. The facts underlying the spoliation motion are set forth below. 

On August 30, 1995, Gary Morgan of Splash News and Picture Agency (herein “Splash”) agreed to 
market a story regarding Michael Jackson based upon information provided by each of *4 the 
plaintiffs, and the plaintiffs agreed to allow Mr. Morgan 60 days to do so. (App., 313, 328332.) In 
late August or September of 1995, plaintiffs were interviewed by Mr. Morgan for the purpose of 
obtaining background information regarding the article that Splash wished to publish via news 
agencies to which Splash normally provided news stories. (App., 313, ln. 12-16.) This interview 
and the notes which were the subject of Defendant's Motion For Sanctions For Spoliation all 
occurred  more  than  six  months  after  plaintiffs  had  already  responded  to  defendant's  first  set  of  
Demand for Production of Documents, and more than six months after defendant had served it's 
first Notices of Depositions with Requests for Documents. (App., 313, ln. 17-20.) 

After Mr. Morgan met with the plaintiffs in Santa Barbara, Mr. Morgan prepared notes of his 
meetings with the plaintiffs, and faxed a copy of those notes to the office of plaintiffs' counsel, 
Michael P. Ring, in September 1995. Mr. Morgan requested that the plaintiffs review the notes and 
make any corrections they felt necessary. (App., 313, in. 23-26.) 

After minor corrections were made by the plaintiffs, the notes were returned to Mr. Morgan. After 
sixty  days  lapsed  with  no  positive  response  to  Mr.  Morgan's  attempts  to  publish  an  article,  the  
plaintiffs assumed that the effort was fruitless. Mr. Ring also assumed the effort was fruitless, and 
he discarded what he believed to be his only copy of Mr. Morgan's fax believing it was of no further 
need. Mr. Ring also knew that Mr. Morgan had the original notes, and believed that if they were of 
any need in the future that Mr. Morgan would make them available. Mr. Ring therefore saw no 
reason to keep another copy of his fax, and he discarded his copy in late November or early 
December 1995. (App., 313, in. 27 to -314, in. 5). 
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Late  in  January  1996,  Lisa  Marie  Presley  filed  for  divorce  from  Michael  Jackson.  Splash  then  
apparently found a magazine interested in publishing an article and, on February 6, 1996, an issue 
of Star Magazine was published using a part of the notes obtained by Mr. Morgan from his 
interviews with the plaintiffs mainly concerning Michael Jackson's divorce from Lisa Marie Presley. 
(App., 314, ln. 6-10). Shortly thereafter, the defendants served a Demand for Production of 
Documents on the plaintiffs and a subpoena on plaintiffs' attorneys requesting *5 copies of 
documents pertaining to the interview by Mr. Morgan and the article in Star Magazine. In response 
to  the  subpoena,  plaintiffs'  attorneys  believed,  in  good  faith,  that  they  were  not  required  to  
respond to the subpoena based upon the defendants failure to serve a “notice to consumer” 
required under Code of Civil Procedure section 1985.3. See CCP §1985.3(e) and (k). (App., 314, in. 
11-16.)[FN4] 

FN4. The issues regarding the service of the subpoena on plaintiffs counsel and the sanctions 
issued by the court on defendants' motion to compel is the subject of another appeal pending 
before this Court, 2nd Civil No. B104055. 

Defendants thereafter filed an ex parte application for an order compelling compliance with the 
subpoena  requesting  sanctions,  including  a  request  that  the  pleadings  be  stricken  for  failure  to  
provide the documents relating to the interview which had been discarded (i.e., Morgan's notes). 
(App., 315, ln. 1-4.) Mr. Ring thereafter stated, by declaration, that all documents in his office's 
possession were delivered to counsel for defendants, Robert Sanger, and that to the best of his 
knowledge at the time, all such documents were. However, Mr. Ring was incorrect. (App., 212-213, 
and  315,  in.  5-7.)  Although  Mr.  Ring  had  thought  that  all  of  the  responsive  documents  were  
produced,  it  did  not  occur  to  him  that  a  sketch  purportedly  of  Elvis  Presley  allegedly  drawn  by  
Michael Jackson was a pertinent document relating to the interview with Mr. Morgan because Mr. 
Ring did not know that a copy of the so called “Elvis sketch” had ever been given to Mr. Morgan. 
(App., 315, in. 16-18.) Additionally, Mr. Ring believed that the Morgan notes that were sent to the 
plaintiffs for review had been discarded, and he believed that no further copies existed at the time. 
(App., 216, in. 9-25, and 317, in. 2-8.) 

In May 1996, the trial court decided the issue of the validity of the subpoena in favor of defendants 
and sanctioned plaintiffs the amount of $2,000.00 for failure to produce the Morgan notes or the 
sketch. (App., 315, in. 19-22.) Plaintiffs have appealed these sanctions. (See ft. 4.) 

Defendants then sought a terminating sanction for the failure to produce the Morgan notes and 
Elvis Sketch by filing the Motion for Sanctions for Spoliation of Evidence which is the subject of the 
within appeal. (App., 1-311.) Defendants' argument centered around their claim that plaintiffs and 
their counsel “willfully destroy[ed] evidence and [tried] to deceive the court” and that the Morgan 
notes go “to the ‘heart’ of this case”. (App., 21, ln. 15-17.) The thrust of *6 the argument was to 
convince the court that Mr. Ring had these documents, and that he destroyed them only after 
receiving a subpoena demanding their production. In fact, Mr. Ring believed in good faith that he 
had discarded them long ago, and he believed that he did not have them in his possession. (App., 
316, ln. 13-15.) The existence of the interviews and the notes of Mr. Morgan were already known 
by all of the parties. The Star article had already been published and there was nothing to gain by 
destroying any evidence. (App., 316, ln. 16-19.) 

On August 4, 1996, during plaintiffs' counsel's trial preparation, Mr. Ring discovered a copy of Gary 
Morgan's transcripts of his meeting with the plaintiffs in a closed file. (App., 316317.) After the trial 
court had granted defendants' motion to consolidate the case of Abdool v. Jackson with the case of 
Domz v. Jackson (with the Abdool case being ordered by the court to be the lead case for filing of 
all documents), Mr. Ring's office used its Abdool file exclusively to maintain all of the 
documentation in the case. Mr. Ring was going through each and every file contained in the 
volumes of paperwork generated by this case, and he discovered that his secretary had placed one 
copy of the Morgan transcripts in the closed Domz file. (App., 316, ln. 23 - 317, ln. 2.) Once it was 
discovered,  Mr.  Ring  immediately  provided  a  copy  of  it  to  defense  counsel  with  a  cover  letter  
apologizing for the oversight. (App., 317, ln. 8-10; and 336-355.) 

At the hearing on the motion, the trial court stated that it understood the seriousness of 
defendants' argument: 

“THE COURT:  ...  The  Plaintiffs,  according  to  you,  have  hidden  from you  things  that  would  go  to  
their credibility. 
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It would be doubtful to me that I would make a sanction terminating their right to present their 
claim when there are other remedies available. 

What are those remedies? Well, one is, simply, showing those facts to the jury. The second is, if 
you can show that they have spoiled the evidence and gotten rid of it, isn't there a jury instruction 
on spoliation of evidence?” 

*7 (Reporter's Transcript on Appeal (August 14, 1996 and October 8 (sic), 1996) (herein “RT-1”), 
p. 10, ln. 7-17.)[FN5] The defendants proposed an instruction to be given to the jury and the trial 
court indicated that “... it's the kind of thing the Court would instruct the jury on.” (RT-1, 10:18 - 
11:14.) The court also asked defense counsel, “Why don't you seek sanctions, monetarily, against 
the Plaintiffs and/or Mr. Ring ... ? ... Haven't I shown my inclination to be granting those thing?” 
(RT-1, 13:2-8.) The court indicated that it would not grant a terminating sanction, and moved on 
to the issues of other sanctions to be awarded. (RT-1, 13:25-27.) 

FN5. The Reporter's Transcripts on Appeal shall be referred to herein as “RT”. Since there are three 
separate transcripts, one for each of the three consolidated appeals, Appellants will refer to the 
first transcript (of the proceedings on August 14, 1996 and October 18, 1996 (incorrectly listed as 
October  8  on  the  cover  page),  as  “RT1”.  The  second  transcript,  Reporter's  Transcript  on  Appeal  
(November 5, 6, and 12, 1996) will be referred to herein as “RT-2”. The third and final transcript, 
Reporter's Transcript on Appeal (March 14, 1997) will be referred to herein as “RT-3”. 

The trial court ordered a jury instruction to the extent defendants could show it was spoliation at 
trial. (RT-1, 14:6-10; 48:14-16.) Reiterating its belief in monetary sanctions (RT-1, 34:18-19), the 
trial court noted that it had already awarded sanctions against the plaintiffs to allow defendants to 
retake depositions (to go into issues regarding the Star article) in the amount of “$9,000 ... $8,900 
plus.” (RT-1, 48:24-25.) As the court joked, “$9,000, $8,900, who is counting except Mr. Ring?” 
(RT-1, 50:11-14; emphasis added.) 

Defense  counsel  claimed  to  have  spent  “approximately  $14,000”  on  the  motion.  (RT-1,  53:16;  
App., 33.) The court indicated, “I wouldn't give that kind of money without looking at [defense 
counsel's bills] again.” (RT-1, 54:1-2.) The court ordered that sanctions would not be imposed 
without a cost bill. (App., 381.) 

Defendants also sought the cost associated with impeaching the plaintiffs at trial (RT-1, 54:14-21), 
or as the judge put it “cost of trial in advance before I find out who has prevailed.” (RT-1, 54:22-
23.) The court instructed the clerk to take notes of the times during trial when impeachment of the 
plaintiffs  occurs.  (RT-1,  54:27  -  55:2;  App.,  381.)  The  trial  court  noted  that  defendants  got  
something very valuable out of the plaintiffs conflicting testimony, that is that defense counsel 
could  show  the  trier  of  fact  that  plaintiffs  were  “prevaricating”.  (RT-1,  55:1820;  *8 56:11-13; 
56:25-28.) But the court also made plaintiffs pay for the impeachment. (RT-1, 56:25-28.) 

Plaintiffs' counsel pointed out that the trial court was making a determination that plaintiffs' 
statements were, in fact, false, and that that was something that the trier of fact must do, not the 
trial court. To which the court responded, “No. No. You are not right. That can't be.” (RT-1, 57:11-
17.)  Plaintiffs'  counsel  also  indicated  that  the  court  was  following  a  procedure  similar  to  the  fee  
shifting based upon time spent proving that a response to a request for admission under CCP 
§2033 was false, but that 2033 provides for such costs expressly in the statute. (RT-1, 58:2-11.) 
Regardless, the trial court reserved issuing further sanctions for impeachment during trial. 

Defendants filed a Cost and Fees Bill re the spoliation motion on September 4, 1996. (App., 383.) 
The cost bill increased the attorneys' fees claimed from the original $14,000 figure to over 
$21,000. (App., 385.) There were no details of the work provided, only that over 100 hours were 
allegedly spent on the motion. (App., 384.) Three hours were claimed for defense counsel's 
appearance on August 13, 1996, when the matter did not even get heard. Id. Plaintiffs opposed 
and  objected  to  the  cost  and  fees  bill,  noting  that  the  bill  was  clearly  unconscionable  and  
requesting that the Court tax the fees and costs to bring them to a reasonable amount. (App., 
388.) Plaintiffs contended that the defendants took advantage of the situation, knowing that the 
trial court was inclined to award attorney's fees for their motion, and therefore defendants spent an 
inordinate amount of time preparing what was essentially an unsuccessful motion for terminating 
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sanctions. Id. The trial court subsequently ordered the defendants to present another cost bill 
detailed to reflect times and dates. (App., 398.) 

Defendants submitted an itemized cost bill (App., 401), once again increasing the cost, this time to 
$21,956.70. (App., 404.) Plaintiffs moved to tax, pointing out to the trial court that the spoliation 
motion was, for the most part, denied since the terminating sanction so eagerly sought by 
defendants was unwarranted. (App., 407.) Plaintiffs argued that had defense counsel spent more 
time  early  on  researching  the  issue  of  the  propriety  of  terminating  sanctions  under  the  *9 
circumstances, they would have found it unnecessary to attempt to bring a motion to which the law 
is contrary. (App., 409.) 

Defendants thereafter filed an Addendum to their cost bill, increasing the amount yet again. (App., 
411.) Defendants sought reporter fees and videographer fees for the depositions of plaintiffs 
Melanie Bagnall and Sandi Domz (the only two depositions defendants chose to take), thereby 
adding almost another $7,000 to the bill. (App., 412.) 

On October 18, 1996, the trial court ruled on the amount of sanctions to be awarded. (App., 415.) 
The court ordered a total of $5,000 for the time spent on the motion, plus an additional $5,789.75 
for the costs of the reporter and videographer at the depositions of Bagnall and Domz. (App., 415-
416; RT-1, 74:20-23; RT-1, 102:11-26.) Prior to sanctioning Mr. Ring, the trial court made light of 
plaintiffs' counsel's difficulty hearing, stating, “Well then, Mr. Ring, if I mumble, it's entirely to put 
you at distress. If you speak to loudly or offensively, I will speak softly for retaliation.” (RT-1, 
73:6-12.) As to the sanctions, the court noted that “... the terminating sanction motion was 
overreaching. I just wouldn't be authorized to have done that under the facts.” (RT-1, 73:21-25.) 

The trial court again noted the benefit to the defendants of being able to impeach the plaintiffs and 
it considered commenting on the evidence to inform the jury that it believed the plaintiffs 
“committed perjury or lied in their  answers in depositions”.  (RT-1, 93:14 - 94:5.) The court  also 
made the sanctions award jointly and severally against plaintiffs' counsel, believing counsel to have 
a duty to correct his clients statements. (RT-1, 94:14-21.) 

The court again reserved issuing further sanctions for impeachment during trial, and wondered if 
he could access punitive damages against the plaintiffs under CCP section 128.5. (RT-1, 102:27 - 
104:4.) However, Judge Canter eventually stated that he did not think he could do anything under 
that section since it was limited to certain cases. (RT-1, 111:13-15.) Mr. Ring requested a formal 
order, but defense counsel claimed it wasn't necessary and the court left it up to defense counsel 
whether or not to prepare on. (RT-1, 110:8 - 111:7.) 

*10 Apparently the civil minutes conflict with the order on the record as the minutes reflect that 
“The Court stated that Section 128.5 C.C.P. allows the Court to assess punitive damages. (App., 
415.) 

 
THE AUDIOTAPE OF KASSIM ABDOOL'S PHONE MESSAGES 

 

During the trial, plaintiffs sought to introduce a message that had been left on plaintiff Kassim 
Abdool's answering machine tape allegedly by Michael Jackson, according to plaintiffs. (App., 423, 
ln. 7-11, 435.) The tape contained mostly music playing in the background, then towards the end 
of the tape a voice similar to defendant Jackson's could be heard mumbling some unknown and 
unclear address, possibly “417 B or C Street” or something to that effect.[FN6] (App., 432, in. 11-16. 
) During discovery the existence of the tape was made known to defense counsel, and plaintiffs 
produced a tape copy of the message at issue. (App., 425, ln. 14-25.) Defense counsel was also 
informed that there were probably other messages on the tape as well. (App., 453.) 

FN6. Appellants will  request that the Superior Court  Clerk transmit  the exhibit  of  the tape to the 
Court of Appeal once a hearing has been set, pursuant to CRC Rule 10(d). 

When plaintiffs sought to introduce the relevant message into evidence, defense counsel objected 
and  requested  that  the  original  answering  machine  tape  be  produced.  Plaintiffs  complied  and  
produced the original for defense counsel's inspection. After listening to the tape, defendants once 

http://creditcard.westlaw.com/find/default.wl?docname=CACPS128.5&rp=%2ffind%2fdefault.wl&sv=Split&rs=CCWL11.07&db=1000298&tf=-1&findtype=L&fn=_top&vr=2.0&tc=-1&ordoc=1997621274
http://creditcard.westlaw.com/find/default.wl?docname=CACPS128.5&rp=%2ffind%2fdefault.wl&sv=Split&rs=CCWL11.07&db=1000298&tf=-1&findtype=L&fn=_top&vr=2.0&tc=-1&ordoc=1997621274
http://creditcard.westlaw.com/find/default.wl?docname=CASTAR10&rp=%2ffind%2fdefault.wl&sv=Split&rs=CCWL11.07&db=1000298&tf=-1&findtype=L&fn=_top&vr=2.0&tc=-1&ordoc=1997621274


again brought a motion for a terminating sanction claiming that plaintiffs had acted in bad faith and 
intentionally withheld the existence of the tape from the defense. (App., 422, 439.) 

Defendants  labeled  their  latest  attempt  to  have  the  case  dismissed  as  “Motion  to  End  This  Case  
Once and For All For Suppression and Spoliation of Evidence.” (App., 422.) In the motion, which 
consisted primarily of the declaration of defense counsel, Robert Sanger, defendants sought to 
enrage the court by falsely trying to make it appear that plaintiffs had concealed the existence of 
“the  tape,”  referring  to  the  message  tape  containing  the  music  call  and  Jackson's  voice.  (App.,  
425-438.) (Appellants will refer to this tape as the “music tape” to distinguish it from other tapes 
which the plaintiffs testified about.) Mr. Sanger lambasted *11 plaintiffs and their counsel, 
claiming they “deliberately attempted to mislead the Defendants as to the existence of the tape 
and the address” and that the tape originally produced to defendants was “totally unintelligible.” 
(App., 423, and 425, ln. 18-19; see also RT-2, 5:10-24.) Mr. Sanger cited numerous times 
throughout the plaintiffs' depositions where a tape was discussed, trying to show that plaintiffs lied 
about the existence of the tape. (App., 426-434.) However, defendants did not include copies of 
the transcripts from which the selective citations had been taken. (App., 437, ln. 23 - 438, ln. 1.) 

During the morning session of trial on November 5, 1997, the court reviewed the defendants 
motion before plaintiffs had any opportunity to review the motion and respond to it. (RT-2, 7:24-
8:15.) Plaintiffs' counsel, Michael Ring, informed the judge that Mr. Sanger was misrepresenting 
the  facts  surrounding  the  disclosure  of  the  tape,  and  that  it  had,  in  fact,  been  identified  during  
discovery.  (RT-2,  8:23  -  9:5.)  However,  in  reviewing  the  selective  citations,  the  Court  indicated  
that it was very concerned and it felt the plaintiffs were being evasive. (RT2, 11:7 - 12:17.) The 
trial court began bringing up the other sanctions regarding the Morgan notes, and stated that “it is 
cumulating” (RT-2, 13:14-23), but that the court felt the impeachment benefits should weigh 
against taking the case away from the jury.  (RT-2, 14:5-11.) However,  the Court  noted that the 
“... tape of Michael Jackson on the telephone ... goes to the heart of the matter” and that “... its 
existence comes up, as [defense counsel] indicate, last week?” (RT-2, 14:12-18.) 

The judge informed plaintiffs' counsel, “... you've got some explaining to do because this goes to 
the heart of it.”. (RT-2, 14:22 - 15:13.) Mr. Ring noted that this was the first time he had seen the 
defenses' papers on this issue and that he would like an opportunity to respond. (RT-2, 15:14-18.) 
The trial court agreed. (RT-3, 15:17-18.) Mr. Ring also wanted to clarify that the relevant portion 
of the tape, i.e., the call purportedly made by Michael Jackson, had already been produced, so that 
the  trial  court  wasn't  laboring  under  a  misimpression.  (RT-2,  15:19  17:4.)  The  Court  disagreed,  
noting that defense counsel was claiming the tape was “... so unintelligible that it was as if they 
didn't have it.” (RT-2, 17:5-7.) The court indicated that it *12 would need to review the tape given 
to the defense and compare it with the original to see if it was “as audible as the original”. (RT-2, 
19:6-10.) 

The court  decided to dismiss the jury for the day, research the issue, and then have the matter 
heard that afternoon. (RT-2, 22:8-16, 24:6-20, 28:1-2.) Plaintiffs' counsel raised his concern about 
having to drive over an hour to return to Santa Barbara, and then research and review the 
defendants'  motion,  and  prepare  a  response  all  before  the  court  called  the  matter  at  1:30  p.m.  
(RT-2, 28:3-16, 31:5-24.) Defense counsel argued that Mr. Ring was the one responsible for the 
problem, and the court  decide to look the matter over and take it  up by conference call  at  1:30 
that afternoon. (RT-2, 34:3-22.) The judge indicated that it was taking defendants' motion “at face 
value”  and  that  he  didn't  “want  to  prejudge  this”,  but  he  admitted  that  he  was  “agitated”,  
“shocked” and “upset”. (RT-2, 34:23 - 35:17.) 

At the beginning of the 1:30 hearing, the trial court issued its tentative ruling. (RT-2, 38:14-23.) 
The  court  had  listened  to  the  tape  and  found  “...  no  substantial  difference  between  the  
microcassette and the cassette tape, other than what you would expect of a copy and an original. 
There's a lessening of quality to some degree, but not certainly anything to complain about.” (RT-
2,38:27- 39:12.) 

The court then stated, “And I just reject - I'm upset with Mr. Sanger's emotional appeal about how 
this is unintelligible, and how there's a space missing, and all that. ... So this motion is much ado 
about nothing. And I reject it outright on that.” (RT-2, 39:13-24.) However, the court felt that the 
tape  did  have  evidentiary  value  in  the  other  calls  on  the  tape  as  impeachment,  and  that  the  
remainder of the tape should have been disclosed to the defense, but wasn't. (RT-2, 39:23 - 41:4.) 
The  court  indicated  its  belief  that  the  transcript  citations  made  by  the  defense  showed  that  the  



plaintiffs' lawyers allowed their clients to be evasive and deny the existence of the tape. (RT-2, 
41:9-17.) The court felt the defense was entitled to the entire tape, although the parties “... could 
have fought that out during discovery pre-trial ...” (RT-2, 42:6-14.) The court believed it was an 
interference with its process, “... but it doesn't amount to anything to do with terminating 
sanctions. In fact, none of the cases cited by the defense, including Byne, deal  with  *13 
terminating sanctions. I mean, it's just ridiculous.” (RT-2, 42:23-27; emphasis added.) 

In spite of the denial of the motion and the court's belief that the defense overreacted and caused 
the jury to be put down for nothing, the court decided to sanction the plaintiffs. (RT-2, 42:28 - 
43:28.) The court also decided to sanction the defense $1,000 for their emotional appeal. (RT-2, 
44:3-6, 46:25 - 47:5; App., 448.) The court did allow plaintiffs the opportunity to brief the issue, 
but it felt there was “deception” and sanctioned the plaintiffs $5,000. (RT-2, 44:7-21; App. 448.) 
However,  the court  also stated that “...  if  I  have to spend any more time on it  and I  find you're 
wrong, the sanctions are going to go up accordingly.” (RT-2, 44:21-25; also RT-2, 48:11-14.) 

Plaintiffs' counsel pointed out to the court that Mr. Abdool had disclosed the existence of the 
original tape during discovery and that there were other messages on the tape, and that defense 
counsel tried to confuse the court by citations to other tapes, not the tape at issue. (RT-2, 55:19 - 
56:23, 57:5-11, 57:28 - 58:10.) The court allowed plaintiffs to present the issue the following day. 
(RT-2, 59:9-10.) 

The next day, Plaintiffs filed their opposition to the motion for terminating sanctions and points and 
authorities in support thereof. (App., 449, 477.) The plaintiffs included more complete citations to 
the deposition transcripts, showing that defense counsel had intentionally attempted to mislead 
and enrage the court by juxtaposing this testimony, taking testimony out of context, and by 
leaving out critical and illuminating portions of the testimony to make it appear that all the 
testimony was about “the tape” at issue. (App., 450,452-455.) This evidence showed that plaintiffs 
were not testifying about the “music tape” at all, but different tapes. Id. (See also RT-2, 94:19 - 
95:10.) The evidence also showed that Kassim Abdool testified that “there were probably other 
messages” on the machine besides the suspicious one (i.e., other than the “music tape” message). 
(App., 453.) 

Plaintiffs also pointed out that defense counsel once again went too far in attempting to put their 
“spin” on the facts and a sought terminating sanction were it was clearly unwarranted. (App., 478.) 
Plaintiffs noted that there was no prior violation of any court order regarding the *14 “music tape” 
discovery issue, and that no such order was ever requested. Id. No  motion  to  compel  was  ever  
brought, nor was there any attempt to reach an informal agreement concerning a copy of the 
original tape. Thus, sanctions were inappropriate. Id. Furthermore, Defendants' Points and 
Authorities In Support of Motion To End This Case did not include a request for monetary sanctions, 
and included no evidence concerning how much time defense counsel had put into the motion. 
(App., 439-446.) 

The court wondered if the burden should have shifted to defendants during discovery to seek an 
order compelling production of  the tape since it  was disclosed that there was more on the tape. 
(RT-2, 70:13-19.) However, the judge accepted defense counsel's argument that they we misled, 
and stated his belief that plaintiffs' counsel “hid the ball”. (RT-2, 73:14-21, 78:3-7, 96:6-7.) The 
court believed plaintiffs' counsel had an affirmative duty to disclose the tape. (RT2, 96:10-17.) The 
court declined to change its tentative, believing that plaintiffs' counsel was being “cute” and 
“clever” and purposefully hiding evidence that had value. (RT-2, 98:26 99:14.) Plaintiffs' counsel 
insisted that that was not the case, and that defense counsel clearly understood he was only being 
provided with the relevant message. (RT-2, 99:18-28.) The court stated its belief that Mr. Ring was 
“in error.” (RT-2, 101:11-13.) 

Mr. Ring raised his concern that the trial court was using past conduct as a cumulative effect to 
justify sanctions on the tape issue. (RT-2, 102:6-24.) The court acknowledged that, “Yes, indeed, it 
accumulates in the court's mind, of course.” (RT-2, 102:26 - 103:3.) The court also expressed his 
feelings that Mr. Ring demeaned opposing counsel during law and motion. The court admitted that 
opposing counsel demeaned Mr. Ring a lot, but that “... he does it with bigger words, so it sounds 
better.” (RT-2, 103:25 - 104:5.) 

The trial court admitted that the past conduct accumulates and that he believed it showed modus 
operandi on the part of the plaintiffs. (RT-2, 110:12 - 111:3.) The court felt he should have given 



the defendants more in sanctions because he felt he hadn't compensated them enough on the 
spoliation motion. (RT-2, 111:14-28.) Judge Canter acknowledged that he did get emotional  and 
that  his  “ire  is  up”  at  Mr.  Ring.  (RT-2,  114:26  -  115:24.)  The  court  declined  to  *15 change  it  
position  on  the  sanctions,  finding  that  the  existence  of  the  tape  was  denied.  (RT-2,  126:18-23,  
130:18-19; App., 481.) However, the court did not order the $1,000 sanctions against the 
defendants. (App., 481.) Even though no time was set forth by defense counsel in their motion, the 
trial court thought that “... the sum of $5,000 is very inexpensive for the amount of time consumed 
and the efforts made by attorneys on this subject...” (RT-2, 130:14-19.) 

 
FURTHER SANCTIONS RE THE SPOLIATION MOTION FOR IMPEACHMENT DURING TRIAL 

 

At a hearing held just prior to the jury's verdict, the trial court considered the amount of further 
sanctions on the spoliation motion for the time spent impeaching the plaintiffs during trial. (App., 
493.) Plaintiffs' counsel, Michael Barber, argued that the court did not have inherent power to 
sanction the plaintiffs outside of statutory schemes, and that under the discovery statutes the 
‘reasonable’ amount of fees includes the time spent researching and preparing the motion and the 
time  attending  the  hearing,  but  not  time  beyond  that  spent  at  trial.  (RT-3,  12:12-15;  15:10  -  
16:4.) Mr. Barber cited several cases supporting this rule of law, all of which held that discovery 
sanctions are not to impose punishment, but to only compensate the other party for bringing the 
motion. (RT-3, 16:5 - 19:17.) 

The trial court disagreed, apparently believing that it could assess further monetary sanctions 
under the discovery statutes for time spent during trial on impeachment of the plaintiffs. (App., 
491 and 493; RT-3, 13:12-26, 19:18-27, 36:13-20.) Judge Canter then went over the notes that 
he himself had kept during the trial regarding impeachment, and “estimated” how much time each 
session  had  taken.  (RT-3,  38:19  -  45:13.)  Using  defense  counsel's  hourly  rates  from  previous  
motions, the court awarded sanctions based upon 42 hours of trial time on the spoliation issue, 
plus half of that time for defense counsel's preparation time, for a total award of attorney's fees of 
$28,350.00. (App., 493-494; RT-3, 46:23 - 47:11; 49:21 - 50:4.) The court stated, “So I award 
that as the continued sanction for failure to make discovery and spoliation and to be in addition to 
the sanctions previously awarded.” (RT-3, 49:21 - 50:4.) The court went even further, sanctioning 
plaintiffs each the sum of $1,500 under CCP section 177.5 *16 for what it termed “continued 
spoliation and continued evasiveness and prevarication.” (RT-3, 50:5-14.) 

The trial court made it clear that it was punishing the plaintiffs because it believed they were lying. 
As the court stated, “It seems to me it ought to be that sanctions should have a chilling effect in 
that  regard.  ‘You  better  tell  the  truth,  and  you  better  do  what  the  law  requires  you  to  do  in  
discovery or else there's some price to pay.’ ” (RT-3, 6-10.) 

Appellants  contend  that  the  trial  court  exceeded  the  amount  of  sanctions  that  are  permissible  
under the discovery statutes and the cases interpreting said statutes. Respondents should have 
been awarded no more than the reasonable cost incurred in bringing the motion for spoliation, if 
anything at all since the terminating sanction which was sought was “unwarranted.” Appellants 
further contend that an award of attorney's fees for trial time spent to impeach plaintiffs was 
clearly erroneous and an abuse of the trial court's discretion. As to the sanctions awarded for the 
Motion to End This Case (re the Kassim Abdool tape), monetary sanctions should not have been 
awarded since the motion was unsuccessful. Furthermore, there was no basis for the award of 
monetary sanctions as defense counsel never submitted any evidence of time spent on the motion. 
As further set forth below, Appellants contend that the sanctions were erroneous and respectfully 
request that this Court reverse the awards issued against them. 

 
ARGUMENT 

 

Appellants respectfully submit that the trial court abused its discretion by ordering plaintiffs to pay 
not only for the costs defendants incurred in preparing and appearing at the hearing on the 
spoliation motion, but also for the costs of the depositions themselves, including reporter's fees, 
videographer, and defense counsels' fees for time at the depositions. This is especially true in light 
of the overreaching by defendants in the spoliation motion by seeking terminating sanctions when 
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such a sanction clearly was not warranted. Furthermore, the court awarded defendants attorneys' 
fees for time spent at trial impeaching the plaintiffs. In other words, not only did the defendants 
gain the benefit of impeaching the plaintiffs before the trier of fact, along with evidentiary 
instructions and findings made by the trial court, but plaintiffs *17 were  forced  to  pay  for  it  as  
well.  Such fee shifting is  clearly erroneous and an abuse of  the trial  court's  discretion under the 
applicable discovery statues. The sanctions awards are excessive and punitive, and represent a 
windfall to defendants. Accordingly, the sanctions awards should be reversed. 

As to the audio tape of  Kassim Abdool's  telephone messages, Appellants respectfully submit that 
the trial court abused its discretion by assessing sanctions against appellants without any authority 
or evidentiary basis for such sanctions. The sanctions were imposed without plaintiffs having a 
meaningful opportunity to respond to the defendants' motion and therefore violates, plaintiffs basic 
due process rights. For all these reasons, the award should be reversed. 

 
I. 

 

THE SANCTIONS AWARDED ON THE SPOLIATION MOTION WERE DUPLICATIVE, UNWARRANTED 
AND EXCESSIVE 

 

In Appeal  2nd Civil  No. B104055, Appellants contend that the trial  court  abused its  discretion by 
sanctioning appellants for not producing the so called “Elvis” sketch and copies of Gary Morgan's 
notes. As noted in the Opening Brief on that appeal, defense counsel had already obtained a copy 
of the sketch at Mr. Morgan's deposition, and there was no need for defendants to move to compel. 
Additionally, plaintiffs' counsel erroneously believed that any copies of Mr. Morgan's notes were 
destroyed, however, when a copy was later found in the closed Domz file it was immediately 
provided to defense counsel. (See Appellant's Opening Brief in Appeal No. B104055, at p. 15.) The 
trial court sanctioned plaintiffs $2,000 for failing to produce the items, and plaintiffs appealed. 

The same items of evidence are also at issue in the within appeal. Here, appellants were 
sanctioned  the  sum  of  $10,789.75  for  “suppressing  evidence,”  that  is  the  Elvis  Sketch  and  the  
Morgan notes. (App. 381, 415-416.) Appellants had already been sanctioned for not producing 
these items and the sanctions on the spoliation motion were duplicative. Appellants should not be 
sanctioned twice for the same conduct. 

One of  the principal  purposes of  the Discovery Act is  to enable a party to obtain evidence in the 
control of his adversary in order to further the efficient, economical disposition of cases. *18 The 
purpose of discovery sanctions is not to provide a weapon for punishment. McGinty v. Superior 
Court. (1994) 26 Cal.App.4th 204, 31 Cal.Rptr.2d 292; Caryl Richards, Inc. v. Superior Court, 
(1961) 188 Cal.App.2d 300. In the case at bar, respondents had been provided with a copy of the 
Elvis sketch and with the only remaining copy of Mr. Morgan's notes. Appellants had already been 
sanctioned once and there was there was nothing left to compel or produce. 

The sanction should be appropriate to the offending party's dereliction, and should not exceed that 
which is required to protect the interests of the party who is entitled to but denied discovery. The 
sanction should not operate in such a fashion as to put the prevailing party in a better position than 
he would have had if he had obtained the discovery sought and it had been completely favorable to 
his cause. McGinty, supra. 

In Ghanooni v. Super Shuttle (1993) 20 Cal.App.4th 256, 24 Cal.Rptr.2d 501, the court stated that 
sanctions under the discovery statutes are reasonable if they include costs incurred in preparing a 
motion and attending the hearing, but that further sanctions are unreasonable. Ghanooni, supra, 
was a personal injury action against a shuttle passenger van company and others for injuries 
suffered by plaintiff on board one of the company's vans. The trial court, in imposing monetary 
sanctions based on plaintiff's refusal to submit to X-rays demanded by defendants, properly 
awarded $2,100 based on attorney fees and costs incurred by defendants in the preparation and 
argument of the motion to compel, but erred in awarding an additional $1,000 as a penalty. 
Defendants' counsel submitted a declaration stating his office had expended 11 hours of attorney 
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time in research and preparation of the motion to compel and would spend additional time in travel 
and court time in connection with the motion. The Court noted: 

In construing former section 2034, which had a similar provision, our Supreme Court stated “... the 
provisions of the statute contemplate only that a defaulting party may be assessed the costs of 
bringing the motion, including attorneys' fees.” ( Lund v. Superior Court, (1964) 61 Cal.2d 698, 
715, 39 Cal. Rptr. 891.) Thus, the court held the trial judge erred in imposing what was in effect a 
fine of $1,100 payable to a party to that action. “[T]he code does not authorize payment of that 
type of cost as a sanction for refusal to make discovery” and furthermore “$1,100 is an arbitrary 
figure ....” (Ibid.) In the present case, the record shows the additional $1,000 the trial court 
awarded was unrelated to the expenses defendants incurred in compelling plaintiff to submit to X-
rays. It was simply an arbitrary *19 amount defendants selected and the trial  court  awarded in 
order to punish plaintiff for her disobedience. As such, it cannot stand. 

Ghanooni v. Super Shuttle, (1993) 20 Cal.App.4th 256, 24 Cal.Rptr.2d 501. 

In the instant case, the monetary sanctions imposed against appellants exceeded the time spent 
preparing the motion and attending the hearing, and were an arbitrary amount designed to punish 
the appellants. Not only were appellants ordered to pay for defense counsel's time spent on what 
was actually an unsuccessful motion for a terminating sanction, but they were also forced to pay 
for the cost of the transcripts, the videographer, and future deposition sessions. (App., 415-416.) 
Clearly,  theses  amounts  exceeded  what  was  necessary  to  bring  the  motion  and  constituted  a  
windfall to defendants. 

In In re Marriage of Economou, (1990) 224 Cal.App.3d 1466, 274 Cal. Rptr. 473, the court  held 
that not only may discovery sanctions not be punishment of the offender, but they may not result 
in a windfall for the other party: 

“A court may impose sanctions pursuant to Code of Civil Procedure section 2023, subdivision (b)(2) 
on a party who violates an order compelling discovery. However, the court's discretion must be 
exercised in a manner consistent with the basic purposes of such sanctions: to compel disclosure of 
discoverable information. Discovery sanctions cannot be imposed to punish the offending party or 
to bestow an unwarranted ‘windfall’ on the adversary.” 

In the case at bar, respondents reaped huge rewards from their spoliation motion. They gained the 
benefit of the impeachment value of the conflicting evidence. They were granted a jury instruction 
on spoliation of evidence against the plaintiffs. The court even commented to the jury on the 
evidence. (RT-3, 34:21-23.) A sanction award of in excess of $10,000 is simply not justified under 
these facts. 

Clearly, when all of the circumstances are considered, the trial court's decision was contrary to the 
interest of justice since it penalized appellants and their counsel beyond what the law allows. Even, 
assuming arguendo, that respondents were entitled to the reasonable cost of bringing the motion 
and  attending  the  hearing,  the  award  of  attorney's  fees  for  time  spent  in  depositions  and  the  
reporter's and videographer's fees were excessive and amounted to a windfall to respondents. It is 
clear that the trial court was sanctioning appellants as a means of *20 punishment, instead of 
compensating respondents for the cost of their motion. Accordingly, appellants respectfully submit 
that the trial court abused its discretion and that the sanctions award should therefore be reversed. 

 
II. 

 

THE TRIAL COURT ABUSED ITS DISCRETION BY SANCTIONING PLAINTIFFS REGARDING THE 
KASSIM ABDOOL MESSAGE TAPE 

 

Defendants'  “Motion  to  End  This  Case  Once  and  For  All”  regarding  the  Kassim  Abdool  tape  was  
patently unsuccessful, and the trial court found it to be “much ado about nothing.” (RT2, 39:23-
24.) The court originally ordered sanctions against the defendants in  the  sum  of  $1,000.00  for  
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bringing a frivolous motion and for disruption to the court. (App., 448.) Under these circumstances, 
appellants should not have been sanctioned at all. 

Appellants did not violate any court order compelling the production of the tape, nor was a motion 
to compel ever brought. The evidence shows that defense counsel knew of the existence of the 
tape  and  that  there  was  more  than  just  the  “suspicious”  Jackson  call  on  it.  (App.,  453.)  If  the  
Defendants desired to obtain the original tape, and wanted to know the content of any remaining 
messages, they could have, and should have, brought a motion to compel if informal arrangements 
could not be made to provide more copies. Then, failing an informal resolution or compliance with a 
court order regarding production, would sanctions be appropriate. See e.g., CCP §§2023(b) and 
2031(m). 

Furthermore, the trial court should have taken into account the conduct of defense counsel in 
selectively citing the record in order to inflame and mislead the court. This conduct should have 
offset any sanction attributable to the appellants. Despite the uncontradictory evidence that the 
“music tape” had been produced during discovery and the defense's knowledge that there were 
additional calls on the tape, the trial court felt that plaintiffs' counsel “hid the ball”. (RT-2, 96:6-7.) 
The court ignored the evidence, and awarded sanctions anyway without any apportionment for the 
defense's “ridiculous” motion. Since the terminating sanction was not granted, the court at least 
should have apportioned the sanctions in a reasonable manner among the parties. See e.g., *21 
Mattco Forge, Inc. v. Arthur Young & Co., (1990) 223 Cal.App.3d 1429, 273 Cal.Rptr. 262. 

The sanctions award also violated appellants'  due process rights as they were not notified of  the 
name  of  the  parties  and  attorneys  against  whom  sanctions  were  being  sought,  that  monetary  
sanctions were being sought, nor did defendants cite any authority for monetary sanctions. CCP 
§2023(c); Blumenthal v. Superior Court, (1980) 103 Cal.App.3d 317, 163 Cal.Rptr. 39; Marriage of 
Fuller, (1985) 163 Cal.App.3d 1070, 210 Cal.Rptr. 73. Nor was the notice of motion accompanied 
by a declaration setting forth facts supporting the amount of any monetary sanction sought. CCP 
§2023(c). Accordingly the court had no basis for the imposition of $5,000 in sanctions and the 
award cannot stand. Ghanooni, supra. Moreover, the award was entered against plaintiffs and their 
counsel without any meaningful opportunity to respond to the motion. The court set the matter for 
a  1:30  p.m.  hearing,  over  plaintiffs  counsel'  objection  knowing  that  he  could  not  possibly  arrive  
back in Santa Barbara in time to prepare an adequate response. Even though the court allowed the 
issue to be briefed after the award was entered, by then it was too late as the court even noted it 
would likely award more sanctions if it had to spend more time on the issue. For all these reasons, 
the sanction violates appellants' constitutional due process rights and should therefore be reversed. 

Finally, the trial court's own statements made it clear that it was punishing appellants for its prior 
misconduct and that it “accumulates.” However, past conduct that has already been considered by 
the court cannot be the basis for additional  sanctions.  Andrus v. Estrada, (1995) 39 Cal.App.4th 
1030, 46 Cal.Rptr.2d 300.  The  Discovery  Act's  manifest  purpose  is  not  to  provide  a  weapon  for  
punishment for past violations or penalty for past conduct, but to secure compliance with orders of 
the court. Caryl Richards, Inc., supra; See also Mowtown Records Corp. v. Superior Court (1984) 
155 Cal. App.3d 482, 202 Cal.Rptr. 227. 

Under the circumstances, there was nothing that the appellants could have done in the situation 
other  than  what  they  did,  which  was  to  turn  over  the  tape  for  inspection.  It  is  evident  that  the  
court simply punished appellants based on their past conduct and the trial court's own subjective 
belief that each of the plaintiffs had lied. Accordingly, appellants respectfully submit *22 the 
sanctions issued in regards to the tape were an abuse of the trial court's discretion and should be 
reversed. 

 
III. 

 

FURTHER SANCTIONS FOR IMPEACHMENT DURING TRIAL ARE NOT AUTHORIZED AND WERE AN 
ABUSE OF THE COURT'S DISCRETION 
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Appellants submit that the sanctions imposed by the trial court to compensate for the time defense 
counsel spent during trial to impeach the plaintiffs clearly exceeds any reasonable amount incurred 
in bringing the spoliation motion, and therefore the sanctions were punitive in nature and 
amounted to a windfall to defendants. 

As noted above, the purpose of discovery sanctions is not to provide a weapon for punishment, but 
to prevent abuse of the discovery process and correct the problem presented. Caryl Richards, Inc. 
v. Superior Court (1961) 188 Cal.App.2d 300, 303, 10 Cal. Rptr. 377; Motown Record Corp. v. 
Superior Court (1984) 155 Cal.App.3d 482, 202 Cal. Rptr. 227; Fred Howland Co. v. Superior Court 
(1966) 244 Cal.App.2d 605, 53 Cal. Rptr. 341. 

Sanctions should not operate in such a fashion as to put the prevailing party in a better position 
than  he  would  have  had  if  he  had  obtained  the  discovery  sought  and  it  had  been  completely  
favorable to his cause. McGinty, supra; Ghanooni, supra. Not only may discovery sanctions not be 
punishment of the offender, but they may not result in a windfall for the other party. In re Marriage 
of Economou, supra. 

Furthermore, the is no evidentiary support for the amount of sanctions imposed. The trial court 
simply “estimated” the time it believed was spent at trial impeaching the plaintiffs, and awarded an 
hour and a half (including what it determined was preparation time). There was no declaration by 
any of the defendants' attorneys setting forth the amount of time spent at trial on impeachment. 
CCP §2023(c). There was no statutory or case authority cited by the trial court to justify this fee 
shifting, other than its reference to CCP §2023(b)(1). (RT-3, 19:18 - 20:3.) The trial court simply 
ignored appellants' citation to relevant case law that interprets that section to mean only the 
reasonable costs incurred in bringing the motion and attending the hearing. The court made it clear 
that it intended its decision to have “a chilling effect”. (RT-3, 54:6-10.) In *23 other words, the 
trial court was punishing plaintiffs for their conduct, not compensating the respondents. 

Under these circumstances, it is evident that the trial court's decision exceeds the bounds of reason 
and is clearly erroneous. The $28,350.00 sanction award did not have anything to do with bringing 
the spoliation motion, but was simply imposed as a punishment for what the trial court considered 
to  be  “evasiveness”  and  “prevarication”  on  the  part  of  the  plaintiffs.  Accordingly,  the  sanctions  
award was an abuse of discretion and should be reversed. 

 
CONCLUSION 

 

Appellants respectfully submit that, based on all the foregoing, it was an abuse of the trial court's 
discretion when it issued the three sanctions awards against the plaintiffs and their counsel. Each 
of the awards was well in excess of what was the “reasonable” amount to prepare and appear at 
the motions for terminating sanctions. Furthermore, the $28,350 sanction for trial time used to 
impeach plaintiffs was patently erroneous and amounts to an improper fee-shifting not authorized 
under the code. When all of the circumstances are taken into consideration, the trial court's 
decisions exceed the bounds of reason and the sanctions awards represent a miscarriage of justice. 
Therefore, Appellants respectfully request that the trial court's orders awarding sanctions be 
reversed. 
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